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LETTER     OF     TRANSMITTAL 


1  December  1952 

To  his  Excellency,  ;.  - 

W.  Kerr  Scott,  Govei-iior 
Raleigh,  North  Carolina 

Dear  Sir: 

In   compliance  with   statutes   relating  thereto,   I   herewith  transmit   the 
report  of  the  Department  of  Justice  for  the  biennium  1950-52. 

Respectfully  yours, 

Harry  McMullan, 
Attorney  General 


EXHIBIT      1 

Civil  Actions  Pending  or  Disposed  of  in  the  Courts 
OF  North  Carolina 

Pending  in  the  Superior  Courts  of  North  Carolina 

R.  L.  Lewis  and  Huger  King  v.  Johnson,  State  Treasurer. 

J.  H,  Akins  v.  B.  D.  Perry. 

Winston-Salem  v.  Realty  Bond  Company,  et  al. 

City  of  Charlotte  v.  George  W.  Parr,  et  al. 

E.  C.  Bivens,  etc.  v.  Harry  McMullan,  Attorney  General,  et  al. 

Wiscasset  Mills  Company  v.  Shaw,  Commissioner  of  Revenue. 

Martine  Oaksmith  v.  Department  of  Conservation  and  Develop- 
ment, et  al. 

Lambert  R.  Morris  v.  Mason,  et  al.  and  State  Board  of  Educa- 
tion. 

Jas.  M.  Scarborough,  et  al.  v.  F.  L.  Andrews. 

Jas.  A.  Scarborough,  et  al.  v.  Mrs.  Lizzie  A.  Wright.  . 

W.  W.  Brittain,  et  al.  v.  Harry  McMullan,  Attorney  General. 

Wachovia  Bank  &  Trust  Company  v.  Elsie  Brown,  et  al.  and 
Attorney  General. 

S.  D.  Ellison  v.  Hunsinger  and  Fairley,  State  Warehouse  Super- 
intendent. 

In  the  Matter  of  Blue  Bird  Taxi  Company. 

Elwood  McRae,  etc.  v.  Edgar  Williams,  et  al. 

Southern  Oil  Transportation  Co.,  Lie.  v.  Commissioner  of  Motor 
Vehicles. 

Victory  Cab  Company  v.  Shaw,  Commissioner  of  Revenue. 

A.  Ray  Trexler,  et  al.  v.  Martin  Trexler,  Shaw,  Commissioner  of 
Revenue,  et  al. 

Pure  Oil  Company  of  the  Carolinas  v.  Maxwell,  Commissioner 
of  Revenue. 

Burroughs  Adding  Machine  Company  v.  Gill,  Comimissioner  of 
Revenue. 

Estate  of  Celeste  W.  Blake,  Deceased. 

Board  of  Education,  et  al.  v.  Shaw,  Commissioner  of  Revenue. 

Gill  V.  Bullock's,  Lie.  and  Crensliaw^-Nelson-Bullock,  Inc. 

Mrs.  Frances  Davis  Chance  v.  State  of  North  Carolina. 

State  ex  rel.  Shaw,  Commissioner  of  Revenue  v.  Walter  J. 
Clarke,  et  al. 

Commercial  National  Bank,  et  al.  v.  Shaw,  Commissioner  of 
Revenue. 

State  of  North  Carolina  v.  Commonwealth  Fuel  Company. 

Cozier  Container  Corporation  v.  N.  C.  Pulp  Company,  et  al. 

State  of  North  Carolina  v.  Ervin  Ray  Davis 

State  of  North  Carolina  v.  D.  E.  Graham,  Jr. 

June  Hayes  v.  Shaw,  Commissioner  of  Revenue. 

Hodgin,  et  al.  v.  Commissioner  of  Revenue. 
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Town  of  Mocksville  v.  Fisher  Dulin  and  Wife. 

State  ex  rel.  v.  Department  of  Revenue  v.  Frank  Davis,  et  al. 

Catherine  J.  Ward,  et  al.  v,  Jessup  and  Commissioner  Revenue. 

State  ex  rel.  Utilities  Commission  v.  Frederickson  Motor  Ex- 
press, et  al. 

State  ex  rel.  Utilities  Commission  v.  K.  and  Y.  Motor  Lines. 

State  ex  rel.  Utilities  Commission  v.  Pate  Transfer. 

State  ex  rel.  Utilities  Commission  v.  H.  Grover  Brigman. 

State  ex  rel.  Utilities  Commission  v.  Roanoke  Freight  Lines,  Inc. 

State  ex  rel.  Utilities  Commission  v.  Harry  Lockhard  and  Leo 
Wallace  Yancey. 

State  ex  rel  Utilities  Commission  v.  Miller  Motor  Express,  et  al. 

State  ex  rel.  Utilities  Commission  v,  Atlantic  Coast  Line  Rail- 
road Companj^ 

State  ex  rel.  Utilities  Commission  v.  Paul  E.  Ricks,  et  al. 

State  ex  rel.  Utilities  Commission  v.  Strickland  Transfer. 

State  ex  rel.  Utilities  Commission  v.  E.  C.  Robbins,  Town  of  For- 
est City,  et  al. 

State  ex  rel.  Utilities  Commission  v.  Clinton  Bus  Lines  (2  cases) . 

State  ex  rel.  Utilities  Commission  v.  Piedmont  Mountain  Freight 
Lines,  Inc. 

State  ex  rel.  Utilities  Commission  v.  Blue  Ridge  Trucking  Com- 
pany. 

William  E.  Sweat  v.  Rutherford  County  Board  of  Education. 

Disposed  of  in  Superior  Courts  of  North  Carolina 

Frank  0.  Sherrill  v.  Hugh  McRae  Co.,  Inc.,  et.  al. 

Dr.  J.  R.  Spencer  v.  State  Board  of  Health. 

J.  H.  Harris  v.  A.  B.  Fairley,  State  W^arehouse  Superintendent. 

Willis  G.  Briggs,  Administrator  v.  N.  C.  State  College,  et  al. 

Leake  v.  State  Board  of  Elections. 

Mary  E.  Haywood  v.  Erwin,  State  Superintendent  of  Public  In- 
struction. 

George  R.  Wallace,  et  al.  v.  State  Board  of  Education,  et  al. 

George  R.  Wallace,  et  al.  v.  Archie  Royal  Davis,  et  al. 

Woman's  Home  Missionary  Society  v.  Packer,  Administrator, 
and  Attorney  General. 

Wachovia  Bank  &  Trust  Company,  Executor  v.  Waddell,  et  al. 
and  University  of  North  Carolina. 

E.  Y.  Ponder  v.  State  Board  of  Elections,  et  al. 

Mrs.  Lettie  M.  Watkins,  Administratrix  v.  Shaw,  Commissioner 
of  Revenue. 

Wilmington  Red  Cross  Sanitarium,  Inc.  v.  City  of  Wilmington. 

J.  L.  Widman,  et  al.  v.  Shaw,  Commissioner  of  Revenue. 

Dot's  Smart  Shop  v.  Shaw,  Commissioner  of  Revenue. 

Gill,  Commissioner  of  Revenue  v.  F.  D.  Smith,  alias  George 
Smith,  et  al. 

State  ex  rel.  Utilities  Commission  v.  Frederickson  Motor  Ex- 
press, et  al. 
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State  ex  rel.  Utilities  Commission  v.  Blue  Ridge  Trucking  Com- 
pany. 

State  ex  rel.  Utilities  Commission  v.  Miller  Motor  Express. 

State  ex  rel.  Utilities  Commission  v.  Martel  Mills  Corporation. 

State  ex  rel.  Utilities  Commission  v.  Queen  City  Coach  Com- 
pany  (2  cases) . 

State  ex  rel.  Utilities  Commission  v.  Ray  Whisnant,  et  al. 

State  ex  rel.  Utilities  Commission  v.  Thomas  E.  Johnson,  et  al. 

State  ex  rel.  Utilities  Commission  v.  Arlie  Hall. 

State  ex  rel.  Utilities  Commission  v.  Knightdale  Water  Supply. 

State  ex  rel.  Utilities  Commission  v.  Grace  Moore  White. 

State  ex  rel.  Utilities  Commission  v.  Town  of  Spring  Lake. 

State  ex  rel.  Utilities  Commission  v.  Atlantic  Coast  Line  Rail- 
road Company  (2  cases). 

State  ex  rel.  Utilities  Commission  v.  Blanton's  Business  College. 

State  ex  rel.  Utilities  Commission  v,  Norfolk  Southern  Railway 
Company  and  Railway  Express  Agency. 

State  ex  rel.  Utilities  Commission  v.  Leicester  Bus  Lines. 

State  ex  rel.  Utilities  Commission  v.  Richard  A.  Shaw,  et  al. 

State  ex  rel.  Utilities  Commission  v.  C.  W.  Davis  and  Wife. 

State  ex  rel.  Utilities  Commission  v.  Fleming  Bus  Company. 

Pending  in  North  Carolina  Supreme  Court 

State  ex  rel.  Utilities  Commission  v.  Leicester  Bus  Lines. 
State  ex  rel.  Utilities  Commission  v.  Richard  A.  Shaw,  et  al. 
State  ex  rel.  Utilities  Commission  v.  C.  A.  Davis  and  Wife. 
State  ex  rel.  Utilities  Commission  v.  Atlantic  Coast  Line  Rail- 
road Company. 

Disposed  of  in  North  Carolina  Supreme  Court 

Lester  J.  Sparrow,  et  al.  v.  Dixie  Leaf  Tobacco  Company. 

Gill,  Commissioner  of  Revenue  v.  F.  D.  Smith,  alias  George 
Smith,  et  al. 

Gates  County  School  Committee  v.  Board  of  Education  of  Gates 
County. 

Watson  Industries  v.  Shaw,  Commissioner  of  Revenue. 

State  ex  rel.  Hanson,  etc.  v.  James  M.  Yandle,  et  al. 

In  Re :  Curnel  Nathaniel  Hickerson. 

State  ex  rel.  Utilities  Commission  v.  Atlantic  Coast  Line  Rail- 
road Company   (2  cases). 

State  ex  rel.  Utilities  Commission  v.  Fleming  Bus  Company. 

In  Re :  Housing  Authority  of  the  City  of  Charlotte. 

North  Carolina  State  Art  Society  v.  Bridges,  State  Auditor. 
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Pending  Before  North  Carolina  Industrial  Commission 

(Workmen's  Compensation  Cases) 

Hugh  Anderson  Johnson  v.  Warren  County  Board  of  Education, 

et  ah 
Austin  Adams  v.  Craven  County  Board  of  Education. 
K.  W.  Ballentine  v.  Department  of  Agriculture. 
Frank  Duff  v.  State  Board  of  Education. 
Grady  Duncan  v.  Division  of  State  Parks. 
Pearl  L.  Jones  v.  State  Hospital  at  Butner. 
John  T.  McCurry  v.  Yancey  County  Board  of  Education. 
Joseph  S.  Powell  v.  State  Hospital  at  Goldsboro. 
Amelia  P.  Perry  v.  Granville  County  Board  of  Education. 
Jimmy  Wilkins  v.  State  Hospital  at  Raleigh. 

Disposed  of  Before  North  Carolina  Industrial  Commission 
(Workmen's  Compensation  Cases) 

J.  H.  Tadlock  v.  Bertie  County  Board  of  Education,  et  al. 

Mrs.  Willie  Riddick  v.  State  Board  of  Education. 

W.  W.  Walker,  Deceased,  v.  State  Board  of  Alcoholic  Control. 

Mrs.  Birdie  Brooks  Pursley  v.  State  Board  of  Education,  et  al. 

R.  E.  Poole  V.  State  Board  of  Health. 

Jimmie  Oaks  v.  Woman's  College,  University  of  North  Carolina. 

Harold  Minges  v.  State  Board  of  Public  Buildings  and  Grounds. 

William  A.  Minnis  v.  University  of  North  Carolina. 

Mrs.  Sadie  L.  Fort  v.  State  Board  of  Education. 

S.  M.  Eddleman  v.  Stokes  County  Board  of  Education. 

Ladd  Duncan  v.  Rutherford  County  Board  of  Education. 

Charles  Carroll  v.  Johnston  County  Board  of  Education. 

Anne  Brown  v.  Orange  County  Board  of  Education. 

Sylvester  T.  Bridgers  v.  Board  of  Buildings  and  Grounds. 

Jacqueline  A.  Blackwell  v.  State  Board  of  Education. 

Walter  Barger  v.  Guilford  County  Board  of  Education. 

Thomas  H.  Johnson  v.  Wake  County  Board  of  Education. 

Robert  Samuel  Weathers  v.  Department  of  Motor  Vehicles. 

William  E.  Sweat  v.  Rutherford  County  Board  of  Education. 

Pending  in  United  States  Supreme  Court 

Raleigh  Speller  v.  State  of  North  Carolina. 
Clyde  Brown  v.  State  of  North  Carolina. 
David  Brock  v.  State  of  North  Carolina. 

Disposed  of  in  United  States  Supreme  Court 

Elmer  Matthews  and  Jim  Cook  v.  State  of  North  Carolina. 
Jack  T.  Tenney,  et  al.  v.  William  Patrick  Brandhove. 
Sterling  L.  Hicks  v.  State  of  North  Carolina. 
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Pending  in  District  Court  of  the  United  States 

Ellis  V.  Wilson  Public  School  District. 

Bennie  Daniels,  et  al.  v.  State  of  North  Carolina. 

Joseph  Butts,  et  al.  v.  Board  of  Education  of  Perquimans  County. 

Weaver,  et  al.  v.  H.  P.  Taylor,  et  al. 

Alice  Hanibal,  etc.  v.  H.  P.  Taylor,  et  al. 

Leonard  Keele,  et  al.  v.  H.  P.  Taylor,  et  al. 

James   Edward   Thomas   v.    Gray,   President   of   University   of 

North  Carolina. 
William  H.  Johnson  v.  State  Board  of  Education. 

Disposed  of  in  District  Court  of  the  United  States 

Carolyn  J.  Blue,  et  al.  v.  State  Board  of  Education.  (Dismissed 

as  to  State  Board  of  Education). 
Hubert  A.  Eaton,  Jr.  v.  H.  P.  Taylor,  et  al. 
Harold  Thomas  Epps,  et  al.  v.  Carmichael,  et  al. 
Gwendolyn  Lolita  Harris  v.  Gray,  President  of  University  of 

North  Carolina. 
United  States  v.  Carthage  Bonded  Warehouse  Corporation,  et  al. 

Pending  in  the  United  States  Court  of  Appeals 

Winborne  v.  H.  P.  Taylor,  et  al. 

Disposed  of  in  United  States  Court  of  Appeals 
Floyd  B.  McKissick,  et  al.  v.  Carmichael,  et  al. 

Disposed  of  Before  Interstate  Commerce  Commission 

State  of  North  Carolina  and  Utilities  Commission  v.  Aberdeen 
and  Rockfish  Railroad  Company. 


E  X  H  I  B  I  T      I  I 

List  of  Criminal  Cases  Argued  by  the  Attorney  General 

AND  His  Associates  Before  the  North  Carolina  Supreme' 

Court:  Fall  Term,  1950,  Spring  Term,  1951;  Fall 

Term,  1951,  Spring  Term,  1952. 

FALL  TERM,  1950 

State  V.  Ardrey,  from  Mecklenburg ;  assault  with  deadly  weapon, 
etc.;  defendant  appealed;  new  trial;  232  N,  C.  721. 

State  V.  Armstrong,  from  Gaston ;  manslaughter ;  defendant  ap- 
pealed; new  trial;  232  N.  C.  727. 
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State  V.  Barber,  from  Carteret;  violating  motor  vehicle  laws; 
defendant  appealed;  appeal  dismissed;  232  N.  C.  577, 

State  V.  Best,  from  Craven;  breaking  and  larceny,  larceny  and 
receiving;  defendant  appealed;  no  error;  232  N.  C.  575. 

State  V.  Bowman,  from  Stokes;  carnal  knowledge;  defendant 
appealed ;  no  error ;  232  N.  C.  374. 

State  V.  Brown,  from  Forsyth ;  rape ;  defendant  appealed ;  no 
error;  233  N.  C.  202. 

State  V.  Campo,  from  Mecklenburg;  abandonment-nonsupport ; 
defendant  appealed;  no  error;  233  N.  C.  79. 

State  V.  Correll,  from  Mecklenburg;  violating  motor  vehicle 
laws ;  defendant  appealed ;  affirmed ;  232  N.  C.  696. 

State  V.  Cottle,  et  al,  from  Sampson;  conspiracy,  stealing,  etc.; 
defendants  appealed;  no  error;  232  N.  C.  567. 

State  V.  Eagle,  from  Forsyth ;  violating  motor  vehicle  laws ;  de- 
fendant appealed;  new  trial;  233  N.  C.  218. 

State  V.  Early,  from  Mecklenburg ;  involuntary  manslaughter ; 
defendant  appealed;  new  trial;  232  N.  C.  717. 

State  V.  Elliott,  from  Perquimans ;  violating  liquor  laws ;  de- 
fendant appealed;  new  trial;  232  N.  C.  377. 

State  V.  Foy,  from  Forsyth;  violating  liquor  laws;  defendant 
appealed;  affirmed;  232  N.  C.  228. 

State  V.  Hendrick,  from  Warren ;  murder  first  degree,  with  rec- 
ommendation; defendant  appealed;  reversed;  232  N.  C.  447. 

State  V.  Hicks,  from  Craven ;  assault  with  deadly  weapon ;  de- 
fendant appealed;  appeal  dismissed;  232  N.  C.  520. 

State  V.  Hicks,  et  al..  from  Mecklenburg;  malicious  injury  to 
property;  defendant  appealed;  reversed;  233  N.  C.  31. 

State  V.  Hill,  from  Guilford ;  involuntary  manslaughter ;  defend- 
ant appealed;  reversed;  233  N.  C.  61. 

State  V.  Holbrook,  from  Wilkes ;  murder  second  degree ;  defend- 
ant appealed ;  no  error ;  232  N.  C.  503. 

State  V.  Jamieson,  from  Union ;  violating  lottery  laws ;  defendant 
apealed;  affirmed;  232  N.  C.  731. 

State  V.  Lambe,  from  Rowan ;  assault  with  intent  to  kill,  etc. ; 
defendant  appealed;  no  error;  232  N.  C.  570. 

State  V.  Lamm,  from  Wilson;  murder  first  degree;  defendant 
appealed;  no  error;  232  N.  C.  402. 

State  V.  Lloyd,  from  Orange;  violating  motor  vehicle  laws;  de- 
fendant appealed;  reversed;  233  N.  C.  227. 

State  V.  McDay,  from  Buncombe;  nonsupport  of  minor  child; 
defendant  appealed ;  new  trial ;  232  N.  C.  388. 

State  V.  Maples,  from  Moore;  reckless  driving;  defendant  ap- 
pealed; appeal  dismissed;  232  N.  C.  732. 

State  V.  Nelson,  from  Buncombe;  assault  on  female;  defendant 
appealed;  new  trial;  232  N.  C.  602. 

State  V.  Pennell,  from  Caldwell ;  murder  second  degree ;  defend- 
ant appealed;  no  error;  232  N.  C.  573. 
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State  V.  Phillips,  from  Wayne;  involuntary  manslaughter;  de- 
fendant appealed;  no  error;  233  N.  C.  87. 

State  V.  Randolph,  from  Caswell ;  assault  with  intent  to  commit 
rape;  defendant  appealed;  new  trial;  232  N.  C.  382. 

State  V.  Ray,  from  Johnston;  manslaughter;  defendant  ap- 
pealed; no  error;  232  N.  C.  496. 

State  V.  Robinson,  from  Yancey;  abandonment-nonsupport;  de- 
fendant appealed;  judgment  vacated;  232  N.  C.  418. 

State  V.  Sally,  from  Durham;  manslaughter;  defendant  ap- 
pealed; new  trial;  233  N.  C.  225. 

State  V.  Sawyer,  from  Cumberland;  violating  liquor  laws;  de- 
fendant appealed;  no  error;  233  N.  C.  76. 

State  V.  Smith,  from  Scotland;  larceny;  defendant  appealed;  af- 
firmed ;  233  N.  C.  68. 

State  V.  Sumner,  from  Camden;  violating  motor  vehicle  laws; 
defendant  appealed;  no  error;  232  N.  C.  386. 

State  V.  White,  from  Chowan;  larceny;  defendant  appealed;  no 
error;  232  N.  C.  385. 

State  V.  Wiggins,  from  Lenoir;  involuntary  manslaughter;  de- 
fendant appealed;  no  error;  232  N.  C.  619. 

State  V.  Worrell,  from  Wayne ;  receiving  stolen  goods ;  defendant 
appealed;  no  error;  232  N.  C.  493. 

DISMISSED  ON  MOTION 

State  V.  Hall  and  Bowzer,  from  Washington. 
State  V.  Leary,  from  Craven. 
State  V.  McLawhorn,  from  Lenoir. 
State  V.  Liles,  from  Franklin. 

SPRING  TERM,  1951 

State  V.  Alston,  et  al.,  from  Warren;  breaking,  entering,  etc.; 
defendants  appealed;  no  error;  233  N.  C.  341. 

State  V.  Artis,  from  Wayne ;  manslaughter ;  defendant  appealed ; 
no  error;  233  N.  C.  348. 

State  V.  Bovender,  et  al.,  from  Forsyth;  conspiracy,  storebreak- 
ing,  larceny  and  receiving;  defendants  Hale,  King  and  King 
appealed;  no  error;  233  N.  C.  683. 

State  V.  Bridgers,  from  Wake;  breaking,  entering  and  larceny; 
defendant  appealed;  new  trial;  233  N.  C.  577. 

State  V.  Buchanan,  from  Wake;  violating  liquor  laws;  defend- 
ant appealed;  no  error;  233  N.  C.  477. 

State  V.  Carter,  from  Richmond;  violating  motor  vehicle  laws; 
defendant  appealed;  no  error;  233  N.  C.  581. 

State  V.  Cobb,  from  Guilford ;  violating  liquor  laws ;  defendant 
appealed;  no  error;  233  N.  C.  647. 

State  V.  Cuthrell,  from  Camden ;  house  burning ;  defendant  ap- 
pealed; new  trial;  233  N.  C.  274. 
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State  V,  Edwards,  from  Wake;  indecent  exposure;  defendant 
appealed;  no  error;  233  N.  C.  492. 

State  V.  Ellers,  from  Granville ;  receiving  stolen  goods,  etc. ;  de- 
fendant appealed;  1st  bill,  reversed,  2d  bill,  new  trial;  234 
N.  C.  42. 

State  V.  Gibbs,  from  Beaufort ;  violating  liquor  laws ;  defendant 
appealed;  no  error;  233  N.  C.  281. 

State  V,  Gibson,  et  al.,  from  Guilford ;  violating  lottery  laws ; 
defendants  appealed;  error  and  remanded;  233  N.  C.  691. 

State  v.  Goins,  from  Randolph;  manslaughter;  defendant  ap- 
pealed; no  error;  233  N.  C.  460. 

State  V.  Hicks,  from  Mecklenburg;  conspiracy;  defendant  ap- 
pealed; no  error;  233  N.  C.  511. 

State  V.  Hovis,  from  Lincoln;  involuntary  manslaughter;  de- 
fendant appealed;  no  error;  233  N.  C.  359. 

State  V.  Jarrell,  from  Alleghany;  assault  with  deadly  weapon 
with  intent  to  kill;  defendant  appealed;  reversed;  233  N.  C. 
741. 

State  V.  McFarland,  from  Richmond ;  assault  on  female ;  de- 
fendant appealed;  no  error;  233  N.  C.  648. 

State  V.  McMillan,  from  Bladen;  murder  first  degree;  defendant 
appealed ;  new  trial ;  233  N.  C.  630. 

State  V.  Mobley,  from  Edgecombe ;  violating  photographer's  act ; 
defendant  appealed ;  reversed ;  234  N.  C.  55. 

State  v.  Mullis,  from  Iredell;  assault  with  intent  to  rape;  de- 
fendant appealed;  no  error;  232  N.  C.  542. 

State  V.  Rhodes,  from  Lenoir ;  violating  liquor  laws ;  defendant 
appealed;  no  error;  233  N,  C.  453. 

State  V.  Rogers,  from  Sampson;  murder  first  degree;  defendant 
appealed;  no  error;  233  N.  C.  390. 

State  V.  Roy,  et  al.,  from  Harnett;  (Roy)  assault  with  intent  to 
rape;  (Slate)  assault  on  female;  defendants  appealed;  no 
error;  233  N.  C.  558. 

State  V.  Russell,  from  Buncombe;  murder  second  degree;  de- 
fendant appealed;  no  error;  233  N.  C.  487. 

State  V.  Sherian,  et  al.,  from  Richmond;  assault  with  deadly 
weapon  with  intent  to  kill ;  defendants  appealed ;  new  trial ; 
234  N.  C.  30. 

State  V.  Simpson,  from  Cabarrus;  violating  motor  vehicle  laws; 
defendant  appealed ;  new  trial ;  233  N.  C.  438. 

State  V.  Sipes,  from  Guilford;  robbery;  defendant  appealed;  no 
error;  233  N.  C.  633. 

State  V.  Thompson,  from  Chatham;  nonsupport  of  illegitimate 
child;  defendant  appealed;  judgment  arrested;  233  N.  C.  345. 

State  V.  Webb,  et  al.,  from  Johnston;  violating  liquor  laws;  de- 
fendants appealed;  reversed;  233  N.  C.  382. 

State  V.  Wilkes,  from  Scotland;  violating  parking  meter  statute; 
special  verdict;  State  appealed;  affirmed;  233  N.  C.  645. 

State  V.  Wood,  from  Cumberland ;  carnal  intercourse ;  defendant 
appealed;  new  trial;  233  N.  C.  636. 
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DISMISSED  ON  MOTION 

State  V.  Hall,  from  Jackson. 
State  V.  Shedd,  from  Macon. 

FALL  TERM,  1951 

State  V.  Benson,  from  Johnston;  violating  liquor  laws;  defend- 
ant appealed;  new  trial;  234  N.  C.  263. 

State  V.  Brannon,  et  al.,  from  Cherokee;  manslaughter;  defend- 
ants appealed;  no  error;  234  N.  C.  474. 

State  V.  Bridgeman,  from  Yancey;  trespass;  State  appealed; 
affirmed;  234  N.  C.  262. 

State  V.  Brock,  from  Edgecombe;  assault  with  deadly  weapon; 
defendant  appealed ;  affirmed ;  234  N.  C.  390. 

State  V.  Brock,  et  al.,  from  Edgecombe;  forfeiture  of  bail  bond; 
defendants  appealed;  affirmed;  234  N.  C.  391. 

State  V.  Cash,  et  al.,  from  Cleveland;  arson;  defendant  Cash  ap- 
pealed ;  new  trial ;  234  N.  C.  292. 

State  V.  Clark,  from  Buncombe;  abandonment-nonsupport ;  de- 
fendant appealed ;  reversed ;  234  N.  C.  192. 

State  V.  Cottle,  et  al.,  from  Sampson ;  robbery,  etc. ;  defendants 
appealed;  appeal  dismissed  without  written  opinion;  234 
N.  C.  746. 

State  V.  Dobbs,  from  Gaston;  violating  liquor  laws;  defendant 
appealed;  appeal  dismissed;  234  N.  C.  560. 

State  V.  Fuqua,  from  Caswell;  violating  liquor  laws;  defendant 
appealed;  no  error;  234  N.  C.  168. 

Stae  V.  Gibbs,  from  Yancey ;  trespass ;  State  appealed ;  affirmed ; 
234  N.  C.  259. 

State  V.  Harper,  et  aid  from  Greene ;  violating  liquor  laws ;  State 
appealed ;  new  trial ;  235  N.  C.  62. 

State  V.  Harper,  et  al  from  Greene ;  violating  liquor  laws ;  State 
fendant  Harper  appealed ;  new  trial ;  235  N.  C.  67. 

State  V.  Holland,  from  Caldwell;  (1)  armed  robbery,  (2)  assault 
with  deadly  weapon  with  intent  to  kill ;  defendant  appealed ; 
(1)  reversed,  (2)  no  error;  234  N.  C.  354. 

State  V.  Home,  from  Buncombe ;  larceny,  etc. ;  defendant  ap- 
pealed; error  and  remanded;  234  N.  C.  115. 

State  V.  Jenkins,  from  Edgecombe;  violating  liquor  laws;  defend- 
ant appealed;  no  error;  234  N.  C.  112. 

State  V.  Kimmer,  et  al.,  from  Iredell;  breaking,  entering,  lar- 
ceny; defendants  appealed;  new  trial;  234  N.  C.  448. 

State  V.  Kirkman,  from  Guilford;  violating  liquor  or  narcotic 
laws ;  defendant  appealed ;  no  error ;  234  N.  C.  670. 

State  V.  McLean,  from  Lee;  involuntary  manslaughter;  defend- 
ant appealed;  no  error;  234  N.  C.  283. 

State  v.  Marsh,  from  Surry;  (1)  robbery,  (2)  murder  first  de- 
gree; defendant  appealed;  (1)  error  and  remanded  (pro- 
visionally), (2)  no  error;  234  N.  C.  101. 
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State  V.  Meadows,  from  New  Hanover;  violating  motor  vehicle 
laws ;  defendant  appealed ;  affirmed ;  234  N.  C.  657. 

State  V.  Minton,  et  al.,  from  Wilkes;  murder  second  degree;  de- 
fendants appealed;  no  error;  234  N.  C.  716. 

State  V,  Parker,  from  Johnston ;  violating  liquor  laws ;  defendant 
appealed;  error  and  remanded;  234  N.  C.  236. 

State  V.  Pillow,  from  Nash ;  violating  motor  vehicle  laws ;  de- 
fendant appealed ;  new  trial ;  234  N.  C.  146. 

State  V.  Sharpe,  from  Buncombe;  nonsupport;  defendant  ap- 
pealed; reversed;  234  N.  C.  154. 

State  V.  Shinn,  from  Cabarrus ;  violating  liquor  laws ;  defendant 
appealed;  new  trial;  234  N.  C.  397. 

State  V.  Simmons,  from  Craven ;  murder  first  degree ;  defendant 
appealed;  new  trial;  234  N.  C.  290. 

State  V.  Stallings,  from  Johnston ;  violating  liquor  laws ;  defend- 
ant appealed ;  reversed ;  234  N.  C.  265. 

State  V.  Tew,  from  Johnston;  breaking,  entering,  larceny;  de- 
fendant appealed;  no  error;  234  N.  C.  612. 

State  V.  Wagstaff ,  from  Person ;  assault  with  deadly  weapon  with 
intent  to  kill,  resulting  in  death;  defendant  appealed;  new 
trial;  235  N.  C.  69. 

State  V.  Warren,  from  Alamance;  larceny;  defendant  appealed; 
new  trial;  235  N.  C.  117. 

State  V.  Washington,  from  Mecklenburg ;  manslaughter ;  defend- 
ant appealed;  new  trial;  234  N.  C.  531. 

State  V.  Wilson,  from  Gaston ;  nonsupport,  etc. ;  State  appealed ; 
appeal  dismissed;  234  N.  C.  552. 

Dismissed  on  Motion 
State  V.  Terry,  from  Rockingham. 

SPRING  TERM,  1952 

State  V.  Birchfield,  et  al.,  from  Graham;  assault  with  deadly 
weapon  with  intent  to  kill,  etc. ;  defendants  appeal ;  no  error ; 
235  N.  C.  410. 

State  V.  Bryant,  from  Sampson;  larceny;  defendant  appealed; 
no  error;  235  N.  C.  420. 

State  V.  Cuthrell,  from  Camden;  houseburning ;  defendant  ap- 
pealed; new  trial;  235  N.  C.  173. 

Stae  V.  Goodson,  et  al.,  from  Buncombe;  simple  assault;  defend- 
ants appealed;  new  trial;  235  N.  C.  177. 

State  V.  Leonard,  from  Durham;  perjury;  Opinion  not  handed 
down. 

State  V.  McCoy,  from  Scotland ;  murder  first  degree ;  Opinion  not 
handed  down. 

State  V.  McCoy,  from  Johnston ;  violating  liquor  laws ;  defendant 
appealed;  new  trial;  235  N.  C.  251. 

State  V.  Miller,  from  Beaufort;  murder  first  degree;  defendant 
appealed;  appeal  dismissed;  235  N.  C.  394. 
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State  V.  Mills,  from  McDowell ;  violating  liquor  laws ;  defendant 
appealed ;  no  error ;  235  N,  C.  226. 

State  V.  Morris,  from  Randolph ;  violating  motor  vehicle  laws ; 
defendant  appealed;  appeal  dismissed;  235  N.  C.  393. 

State  V.  Murphy,  from  Sampson;  violating  liquor  laws;  defend- 
ant appealed;  no  error;  235  N.  C.  503. 

State  V.  Needham,  from  Stokes ;  murder  first  degree — arson ;  de- 
fendant appealed;  reversed;  235  N.  C.  555. 

State  V.  Parker,  from  Johnston ;  violating  liquor  laws ;  defendant 
appealed ;  affirmed ;  235  N.  C.  302. 

State  V.  Peacock,  et  al.,  from  Johnston;  violating  liquor  laws; 
Opinion  not  handed  down. 

State  V.  Raynor,  from  Washington ;  (1)  public  drunkenness,  (2) 
resisting  arrest ;  defendant  appealed ;  (1)  no  error,  (2)  judg- 
ment arrested;  235  N.  C.  184. 

State  V.  Reeves,  from  Buncombe ;  rape ;  defendant  appealed ;  no 
error;  235  N.  C.  427. 

State  V.  Roman,  from  Davidson ;  murder  first  degree ;  defendant 
appealed;  no  error;  235  N.  C.  627. 

State  v.  Scoggins,  from  Wake ;  violating  parking  meter  ordi- 
nance ;  defendant  appealed ;  Opinion  not  handed  down. 

State  V.  Scoggins,  from  Wake;  violating  parking  meter  ordi- 
nance; defendant  aDpealed;  Opinion  not  handed  down. 

State  V.  Sears,  from  Cumberland ;  assault  with  intent  to  rape ; 
defendant  appealed;  no  error;  235  N.  C.  623. 

State  V.  Simmington,  from  Guilford ;  violating  motor  vehicle 
laws ;  defendant  appealed ;  affirmed ;  235  N.  C.  612. 

State  V.  Taylor,  from  Forsyth;  violating  liquor  laws;  defendant 
appealed ;  Opinion  not  handed  down. 

State  V.  Williams,  from  Wake;  larceny;  defendant  appealed;  no 
error;  235  N.  C.  429. 

State  V.  Williams,  from  Guilford ;  murder  second  degree ;  defend- 
ant appealed ;  no  error ;  235  N.  C.  752. 

State  V.  Wood,  from  Cumberland ;  carnal  intercourse ;  defendant 
appealed;  no  error;  235  N.  C.  636. 

Dismissed  on  Motion 

State  V.  Morris,  from  Beaufort. 

State  V.  Miller,  from  Beaufort. 

State  V.  Little  and  Mangum,  from  Cumberland. 
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SUMMARY 

Affirmed  on  defendant's  appeal 77 

affirmed  on  State's  appeal 3 

New  trial  or  reversed  on  defendant's  appeal 46 

New  trial  on  State's  appeal 1 

Error  and  remanded  4 

Judgment  arrested 3 

Judgment  vacated    1 

Appeals  dismissed    10 

Dismissed  on  Motion 10 

Opinion  not  handed  down 6 

Fees  Transmitted  by  Attorney  General  to  State  Treasurer  Since 
February  1950,  Through  February  Term,  1952 

State  V  Faulk     $  10.00 

State  V  Sunimerlin     10.00 

State  V  Bowman     10.00 

State  V  Lamm     10.00 

State  V  Holbrook    10.00 

Statt  V  Worrell    10.00 

State  V  Ray 10.00 

State  V  Pennell       10.00 

State  V  Hicks    10.00 

State  V  Wiggins     10.00 

State  V  Sumner    10.00 

State  V  Lambe    10.00 

State  V  Smith     10.00 

State  V  Sawyer     10.00 

State  V  Campo      10.00 

State  V  Jamieson     10.00 

State  V  Correll   10.00 

State  V  Phillips    10.00 

State  V  Cottle     20.00 

State  V  Barber     10.00 

State  V  Best    10.00 

State  V  Gibbs 10.00 

State  V  Hovis    10.00 

State  V  Rhodes       10.00 

State  V  Goins    10.00 

State  V  Foy     10.00 

State  V  Artis 10.00 

State  V  Alston    10.00 

State  V  Buchanan    10.00 

State  V  White  10.00 

State  V  Edwards    10.00 

State  V  Hicks    10.00 

State  V  Carter    10.00 

State  V  Slate     10.00 

State  V  Cobb     10.00 
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State  V  Sipes      10.00 

State  V  McFarland    10.00 

State  V  Bovender,   et   al    30.00 

State  V  Roy     10.00 

State  V  Fuqua    10.00 

State  V  Jenkins     10,00 

State  V  McLean        10.00 

State  V  Cottle     10.00 

State  V  Cottle,  et  al    10.00 

State  V  Holland    10.00 

State  V  Tew    10.00 

State  V  Dobbs     10.00 

State  V  Brock    10.00 

State  V  Brock,    et    al    20.00 

State  V  Kirkman      10.00 

State  V  Meadows    10.00 

State  V  Minton     10.00 

State  V  Raynor     10.00 

State  V  Brannon     20.00 

State  V  Mills     10.00 

State  V  Morris    10.00 

State  V  Birchfield,   et   al    30.00 

State  V  Parker 10.00 

State  V  Wood    10.00 

State  V  Murphy      10.00 

State  V  Bryant     10.00 

State  V  Sears    10.00 

State  V  Simmington     10.00 


$700.00 


SUMMARY  OF  ACTIVITIES 

Staff  Personnel 

Since  the  publication  of  the  Biennial  Report  of  1948-50,  a  vacancy  oc- 
curred in  this  office  by  the  death  of  Assistant  Attorney  General  Hughes  J. 
Rhodes  on  the  16th  of  May,  1951.  From  the  time  of  his  appointment  in 
July  of  1942,  until  his  untimely  death.  Assistant  Attorney  General  Rhodes 
served  this  Department  and  the  State  in  a  most  unselfish  and  highly 
efficient  manner,  and,  in  his  passing,  the  State  lost  a  valuable  servant  and 
official.  The  vacancy  caused  by  the  death  of  Assistant  Attorney  General 
Rhodes  was  filled  by  the  appointment  of  Claude  L.  Love,  of  Asheville,  on 
the  16th  of  August,  1951.  Mr.  Love  served  throughout  the  remainder  of 
the  biennium. 
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On  the  16th  of  October,  1951,  Assistant  Attorney  General  Peyton  B. 
Abbott  resigned  to  enter  the  private  practice  of  law,  and  on  the  17th  of 
October,  1951,  Harry  W.  McGalliard  was  appointed  to  fill  the  vacancy 
caused  by  this  resignation,  and  he  served  in  this  capacity  throughout  the 
remainder  of  the  biennium. 

Effective  the  30th  of  January,  1952,  Assistant  Attorney  General  James 
E.  Tucker  resigned  to  enter  the  private  practice  of  law,  and  Dr.  I.  Beverly 
Lake,  of  Wake  Forest,  was  appointed  to  fill  this  vacancy,  and  he  served 
in  this  capacity  throughout  the  remainder  of  the  biennium. 

On  the  1st  of  March,  1952,  Clifton  W.  Beckwith  resigned  his  position 
as  Director  of  the  Division  of  Legislative  Drafting  and  Codification  of 
Statutes  and  as  Director  of  the  Division  of  Statistics,  and  Charles  G. 
Powell,  Jr.,  a  member  of  the  staff  of  the  Department,  was  appointed  to 
succeed  him.  Mr.  Powell  served  in  this  capacity  throughout  the  remainder 
of  the  biennium.  Edward  B.  Hipp  was  appointed  to  the  position  of  Revisor 
of  Statutes  to  fill  the  vacancy  created  when  Mr.  McGalliard  was  appointed 
Assistant  Attorney  General. 

John  R.  Jordan,  Jr.,  member  of  the  staff,  resigned  and  was  succeeded 
on  the  15th  of  March,  1951,  by  Charles  G.  Powell,  Jr.,  and  upon  the 
vacancy  caused  by  the  appointment  of  Mr.  Powell  to  succeed  Mr.  Beck- 
with, resigned,  Robert  L.  Emanuel  was  appointed  as  a  member  of  the 
staff  on  the  1st  of  July,  1952.  Walter  F.  Brinkley,  member  of  the  staff, 
resigned  to  enter  the  private  practice  of  law  and  was  succeeded  by  the 
appointment  of  Robert  B.  Broughton  on  the  1st  of  July,  1951,  who  served 
in  this  capacity  throughout  the  remainder  of  the  biennium.  Samuel  Beh- 
rends,  Jr.,  was  appointed  on  the  1st  of  June,  1952,  as  a  member  of  the 
staff  to  succeed  Mr.  Hipp  when  he  was  appointed  to  the  position  made 
vacant  by  Mr.  McGalliard. 

Assistant  Attorneys  General  T.  W.  Bruton,  Ralph  Moody,  and  John  Hill 
Paylor  served  throughout  the  biennium. 

The  secretarial  staff  of  the  office  serving  most  of  the  time  during  the 
biennium  is  as  follows:  Mrs.  Rennie  R.  Dupree,  Miss  Elizabeth  Flournoy, 
Mrs.  Emma  Lee  Jackson,  Mrs.  T.  P.  Norwood,  Miss  Elizabeth  Kelly,  Miss 
Lillian  Turner,  Mrs.  Millicent  S.  Kincaid,  Mrs.  Charles  W.  Purcell,  and 
Mrs.   Myrtle   K.   Pope. 

Office  Conferences  and  Consultations  With  State  Officers 
AND  Departmental  Officials 

Under  the  provision  of  the  State  Constitution,  Article  III,  Section  14, 
the  Attorney  General  is  made,  ex  officio,  legal  adviser  of  the  Executive 
Department.  G.  S.  114-2  requires  the  Attorney  General  to  represent  all 
State  institutions,  including  the  State's  prison,  whenever  requested  so  to 
do  by  the  official  head  of  such  institution,  and  to  give,  when  required,  his 
opinion  upon  all  questions  submitted  to  him  by  the  General  Assembly,  or 
either  branch  thereof,  or  by  the  Governor,  Auditor,  Treasurer,  or  any  other 
State  officer. 

The  cooperative  relations  existing  between  the  Attorney  General's  office 
and  the  heads  of  all  the  State's  agencies  and  departments,  as  well  as  vnih 
other   State   officers,   have   made   it  very   pleasant  to   perform   the   duties 
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thus  prescribed  by  the  Constitution  and  the  statute.  Nothwithstanding  this 
happy  relationship,  the  conferences  and  advice  to  various  State  officials 
have  necessarily  taken  a  great  deal  of  the  time  of  the  Attorney  General  and 
his  staff.  The  expanding  activities  of  State  Government  have  given  rise 
to  increasing  problems  involving  the  application  of  new  laws  as  well  as 
the  construction  of  old  statutes. 

Many  questions  arising  in  connection  with  the  State's  affairs  have  been 
presented  to  the  office,  most  of  which  have  been  settled  satisfactorily,  and 
litigation  minimized. 

Appreciation  is  expressed  to  Governor  Scott  and  all  other  State  officials 
and  heads  of  various  State  departments  for  the  consideraion  shown  us 
dui'ing  this  biennium.  It  has  been  a  source  of  great  pleasure  to  all  the 
members  of  the  staff  of  this  office  to  work  in  coopei'ation  with  these  State 
officials. 

In  the  interest  of  economy,  it  will  be  noted  that  official  and  advisory 
opinions  are  not  set  out  in  full  in  this  Report.  Selected  opinions  have 
been  digested  and  only  these  digests  are  printed.  Should  there  be  any 
demand  for  an  exact  copy  of  any  of  the  opinions  digested,  the  same  may  be 
secured  by  a  request  to  this  office  stating  the  subject  matter  and  the  date 
of  the  opinion. 

Summary  of  the  Constitutional  and  Statutory  Duties 
OF  THE  Attorney  General 

To  make  a  report  upon  all  the  activities  of  the  Attorney  General  and 
this  Department,  it  would  be  necessary  to  g'o  into  greater  detail  than  is 
possible  in  this  summary. 

References  are  herein  given  to  provisions  of  the  Constitution  of  North 
Carolina,  and  laws  enacted  in  pursuance  thereto,  prescribing  the  duties 
and  functions  of  the  Attorney  General. 

As  legal  adviser  to  the  Council  of  State  and  as  a  member  of  the  various 
boards  and  commissions  hereinafter  listed,  the  participation  of  the  Attor- 
ney General  in  the  consideration  of  matters  coming  before  meetings  of 
the  Council  of  State  and  such  boards  and  commissions  will  be  disclosed 
in  the  reports  made  therefrom.  It  is  not  required  that  they  should  be 
further   detailed   in   this   Report. 

The  Constitution  of  North  Carolina,  Article  III,  Section  13,  provides 
that  the  duties  of  the  "Attorney  General  shall  be  prescribed  by  law." 
Pursuant  to  this  section,  the  General  Assembly  has  vested  in  the  Depart- 
ment of  the  Attorney  General  the  following  powers,  obligations,  and  duties : 

G.  S.  114-2.   "Duties. — It  shall  be  the  duty  of  the  Attorney  General— 

"1.  To  defend  all  actions  in  the  supreme  court  in  which  the  state 
shall  be  interested,  or  is  a  party;  and  also  when  requested  by  the 
governor  or  either  branch  of  the  general  assembly  to  appear  for  the 
state  in  any  court  or  tribunal  in  any  cause  or  matter,  civil  or  criminal, 
in  which  the  state  may  be  a  party  or  interested. 

"2.  At  the  request  of  the  governor,  secretary  of  state,  treasurer, 
auditor,  corporation  commissioners,  insurance  commissioner  or  super- 
intendent of  public  instruction,  he  shall  prosecute  and  defend  all  suits 
relating  to  matters  connected  with  their  departments. 

"3.  To  represent  all  state  institutions,  including  the  state's  prison, 
whenever  requested  so  to  do  by  the  official  head  of  any  such  institution. 
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"4.  To  consult  with  and  advise  the  solicitors,  when  requested  by 
them,  in  all  matters  pertaining-  to  the  duties  of  their  office. 

"5.  To  give,  when  required,  his  opinion  upon  all  questions  of  law 
submitted  to  him  by  the  general  assembly,  or  by  either  branch  thereof, 
or  by  the  governor,  auditor,  treasurer,  or  any  other  state  officer. 

"6.  To  pay  all  moneys  received  for  debts  due  or  penalties  to  the 
state  immediately  after  the  receipt  thereof  into  the  ti-easury." 

To  institute  actions  to  recover  taxes  due  under  the  Revenue  Act  (G.  S. 
105-239),  and  to  approve  all  tax  refunds  made  by  the  State  (G.  S.  105-407), 

To  enforce  the  statutes  relative  to  monopolies  and  trusts  (G.  S.  75-9 
to  75-15). 

To  institute  actions  to  prevent  tdtra  vires  acts  on  the  part  of  corpora- 
tions, or  to  dissolve  corporations  for  certain  offenses  (G.  S.  55-47,  55-124, 
55-126). 

To  institute  quo  warranto  proceedings  to  oust  persons  who  have  usurped, 
who  unlawfully  hold,  or  who  have  forfeited  public  offices,  and  to  begin 
actions  to  protect  State  lands   (G.  S.  1-515). 

To  see  that  the  solicitors  prosecute  violations  of  the  act  relating  to  the 
practice  of  medicine   (G.  S.  90-21). 

To  enforce  charitable  trusts    (G.  S.  55-47). 

To  prescribe  the  rules  of  practice  for  land  registration  under  the  Tor- 
rens  Act   (G.  S.  43-3). 

To  institute  proceedings  for  the  dissolution  of  fratei'nal  insurance  so- 
cieties  (G.  S.  58-297  to  58-298). 

To  appear  on  behalf  of  the  court  or  other  officers  on  appeal  in  contempt 
proceedings   (G.  S.  5-3). 

To  investigate  extradition  cases,  at  the  request  of  the  Governor  (G.  S. 
15-58). 

To  institute  actions  to  enforce  the  rulings  and  orders  of  the  Utilities 
Commission,  and  to  represent  said  Commission  in  the  enforcement  of  intra- 
state rates  before  the  Interstate  Commerce  Commission  and  in  Federal  or 
State  courts   (G.  S.  62-63  and  62-6). 

To  give  advice  to  the  State  Board  of  Elections  as  to  the  form  of  ballots 
(G.  S.  163-141). 

To  institute  action  against  persons,  firms  or  corporations  who  violate 
the  terms  of  the  act  regulating  the  quality  of  agricultural  seeds.  This  duty 
may  be  delegated  to  the  attorney  of  the  county  or  city  in  which  the  viola- 
tion occurred   (G.  S.  106-284). 

To  approve  deeds  and  grants  to  the  State  of  property  given  to,  or 
purchased  by,  it  for  park  purposes    (G.  S.  113-34). 

To  collect  from  inmates  of  State  institutions  the  cost  of  their  upkeep, 
provided  they  are  able  to  pay   (G.  S.  143-124). 

To  approve  the  grant  of  easements  by  State  institutions  to  public-service 
corporations    (G.  S.  143-151). 

To  act  as  legal  adviser  and  institute  necessary  condemnation  proceed- 
ings for  the  North  Carolina  Cape  Hatteras  Seashore  Commission  (Ch. 
257,  P.  L.  1939). 

To  enforce  rules  and  regulations  adopted  by  the  Commissioner  of  Labor 
relating  to  safety  devices    (G.  S.  95-13). 

To  witness  the  burning  of  cancelled  State  bonds  and  coupons  (G,  S. 
142-13), 
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To  collect  the  delinquent  taxes  due  the  State  Board  of  Health  (G.  S. 
130-13). 

The  Attorney  General  is  a  member  of,  or  adviser  to,  the  following  boards, 
councils,  and  commissions:  Legal  adviser  to  the  Executive  Department 
(Const.,  Art.  Ill,  S.  14)  ;  member  of  the  State  Board  of  Assessments  (G.  S. 
105-273),  of  Advisory  Board  of  Paroles  (G.  S.  148-50),  of  State  Banking 
Commission  (G.  S.  53-92),  of  Board  of  Public  Buildings  and  Grounds  (G.  S. 
129-2),  of  Municipal  Board  of  Control  (G.  S.  160-195),  of  the  Eugenics 
Board  (G.  S.  35-40)  ;  North  Carolina  Armory  Commission  (G.  S.  143-229), 
State  Art  Society  (G.  S.  140-1),  and  the  Judicial  Council  (Chapter  1052, 
Session  Laws  of  1949). 

State  Bureau  of  Investigation 

There  is  included  in  this  volume  a  report  of  the  State  Bureau  of  Inves- 
tigation made  by  Mr.  James  W.  Powell,  the  Director  of  the  Bureau.  As 
appears  from  this  report,  the  activities  of  the  Bureau  have  been  greatly 
increased. 

Attention  is  diiected  to  the  report  made  by  Mr.  Powell  for  a  detailed 
statement  of  the  activities  of  this  Bureau. 

Advisory  Opinions  to  Local  Officials 

The  Department  has  continued  the  historic  practice  of  providing,  upon 
requests  of  county,  city  and  other  local  official  bodies,  advisory  opinions 
upon  numerous  questions  which  have  arisen  in  the  administration  of  local 
government. 

The  Institute  of  Government  publishes  the  magazine  "Popular  Govern- 
ment" which  has  for  several  years  carried  a  digest  of  opinions  of  the  office 
given  to  local  units  of  government.  This  service  has  tended  to  unify  prac- 
tice and  procedure  with  local  governments  and  has  made  available  to  them 
the  digest  of  the  opinions  of  the  office  on  subjects  in  which  they  are 
interested. 

If  space  permitted,  it  would  be  my  desire  to  publish  in  this  Report  a 
full  copy  of  all  the  digests  of  opinions  of  this  office.  On  account  of  the 
limitations  of  the  Report,  there  is  herewith  published  a  number  of  digests 
of  selected  opinions. 

We  have  every  reason  to  believe  that  this  advisory  service  is  appre- 
ciated by  our  local  officials  and  that  it  has  a  tendency  to  standardize  the 
practices  in  various  localities  of  the  State  in  the  construction  and  carry- 
ing out  of  statutory  provisions. 

Tort  Claims  Against  State  Department,  Institutions 

AND  Agencies 

The  1951  Legislature,  by  Chapter  1059,  waived  to  a  certain  degree  the 
States  Governmental  immunity  and  authorized  the  institution  of  Tort 
Claims  against  all  departments,  institutions  and  agencies  of  the  State  for 
damages  caused  by  negligent  acts  of  a  State  employee  while  acting  within 
the  scope  of  his  employment.  This  Act  imposed  the  duty  upon  the  Attorney 
General  to  represent  all  departments,  institutions  and  agencies  of  the  State, 
other  than  the   State  Highway  and  Public  Works   Commission. 
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The  following  table  reflects  the  activities  of  the  Attorney  General's  office 
with  regard  to  this  responsibility: 

Tort  Cases  disposed  of 226 

Tort  Cases  pending  for  trial  before  Industrial  Commission 80 

Tort  Cases  under  investigation  for  settlement 52 

Tort  Cases  pending  in  Superior  Court 2 

Using  the  State  Board  of  Education  as  an  example,  we  find  that  the 
1951  General  Assembly  authorized  a  total  of  211  claims  against  that  Board. 
These  claims  had  a  total  claim  value  of  $100,815.00.  At  the  present  time 
142  of  these  claims  have  been  disposed  of  either  through  settlement  or 
court  action  at  a  cost  of  $37,440.00.  Nineteen  of  the  authorized  claims 
amounting  to  $6,835.00  were  denied.  This  leaves  50  of  the  original  claims 
with  a  total  amount  of  $14,718.00,  left  for  disposition. 

During  the  1951-52  period  and  up  to  the  present  date  75  additional 
claims  have  been  filed  against  the  State  Board  of  Education  in  the  amount 
of  $21,269.00.  Seventy  of  these  claims  have  been  disposed  of  either  through 
settlement  or  court  action  at  a  cost  of  $15,300.00.  There  are  five  of  these 
cases  pending  now  amounting  to  $5,966.00.  A  large  number  of  claims 
against  other  agencies  of  the  State  have  been  disposed  of,  but  a  break- 
down on  this  activity  is  not  available. 

There  are,  however,  at  the  present  time  approximately  ten  cases  set 
for  hearing  against  other  departments,  institutions  and  agencies,  totaling 
$41,161.03. 

Hearings  on  tort  claims  were  conducted  in  nearly  every  county  in  the 
State  and  it  was  necessary  for  a  member  of  the  Staff  of  this  office  to 
make  personal  appearances  in  most  cases.  Since  the  State  has  waived 
its  tort  immunity  and  has  established  the  Industrial  Commission  as  a  per- 
manent court  to  hear  claims  as  they  arise,  it  is  expected  that  the  number 
of  tort  claims  will  steadily  increase  in  the  future. 

Division  of  Legislative  Drafting  and  Codification  of  Statutes 

No  change  was  made  in  the  biennium  as  to  the  duties  of  this  office  in 
assisting  members  of  the  General  Assembly  and  the  State  and  local  officials 
in  the  drafting  of  legislation. 

One  personnel  change  was  made,  however,  when  Clifton  W.  Beckwith, 
Director  of  this  Division  since  1945,  resigned  and  was  succeeded  by  Charles 
G.  Powell,  Jr. 

The  1951  Session  of  the  General  Assembly  made  the  usual  calls  upon 
this  office  for  bill  drafting  service  and  approximately  1850  bills  were 
drafted  for  consideration  by  the  Legislature.  Many  of  these  bills  were  very 
important  ones  and  had  to  be  written  and  rewritten  many  times  before 
pvit  into  final  shape.  This  is  a  service  in  which  the  entire  staff  of  the 
Attorney  General's  office  participates.  Appreciation  is  expressed  for  Joint 
Resolution  No.  33,  adopted  by  the  General  Assembly  of  1951,  with  respect 
to  this  work. 

The  recompilation  of  the  General  Statutes  is  proceeding  on  schedule. 
Volumes  II  and  III  of  the  1943  Statutes  have  been  recompiled  and  work 
will  begin  on  Volume  I  at  the  conclusion  of  the  1953  General  Assembly. 
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It  is  also  hoped  that  during  the  biennium  work  can  be  done  on  the  Index 
to  the  General  Statutes  which  will  bring  that  volume  up  to  date  with  the 
recompiled  volumes. 

General  Statutes  Commission — Revisor  of  Statutes 

In  1947  the  General  Assembly  created  the  position  of  Revisor  of  Statutes 
on  the  staff  of  the  Attorney  General  to  serve  as  ex  officio  Secretary  of  the 
General  Statutes  Commission  and  to  carry  out  the  duties  of  the  Division 
of  Legislative  Drafting  and  Codification  of  Statutes  relating  to  continuous 
statutory  research  and  correction. 

The  primary  purpose  in  creating  this  position  was  to  have  a  full-time 
research  lawyer  to  work  with  the  General  Statutes  Commission  on  the 
ambiguities,  conflicts,  duplications  and  other  imperfections  in  the  form  and 
expression  of  the  statutes,  and  to  consider  suggestions  submitted  from  out- 
side sources  for  improvement  in  the  statutes. 

It  soon  became  apparent  that  many  of  the  changes  which  were  needed 
in  the  General  Statutes  amounted  to  more  tiian  mere  imperfections  of 
form  and  expression  and  that  work  was  needed  on  substantive  revision  of 
the  statutes. 

In  1951  the  General  Assembly  gave  the  General  Statutes  Commission 
the  additional  duty  of  recommending  the  enactment  o?  such  substantive 
changes  in  the  law  as  the  Commission  might  deem  advisable.  Since  that 
time,  the  principal  work  of  the  General  Statutes  Commission  and  the  Re- 
visor of  Statutes  has  been  in  the  field  of  substantive  law  revision.  Sevei'al 
recommendations  for  substantive  changes  have  already  been  made  to  the 
General  Assembly  by  the  Commission  and  bills  have  been  enacted  com- 
pletely rewriting  the  laws  relating  to  attachment  and  garnishment,  judicial 
sales,  execution  sales,  sales  under  a  power  of  sale  and  examination  before 
trial. 

The  Commission  will  make  recommendations  to  the  1953  General  Assem- 
bly for  major  revisions  of  the  laws  relating  to  conveyances  by  devisees  and 
heirs,  attachment  and  garnishment  of  safe  deposit  boxes,  execution,  revo- 
cation and  probate  of  wills,  inst?'uments  to  secure  future  advances,  regis- 
tration of  mortgages,  service  of  process  by  publication  and  survivorship 
in  joint  bank  accounts.  A  general  revision  of  the  entire  Corporations 
Chapter  is  being  undertaken  through  a  special  Corporation  Law  Drafting 
Committee  composed  of  corporation  law  experts  from  the  three  law^  schools, 
and  it  is  hoped  that  the  first  of  the  recommendations  in  this  field  will 
be  ready  for  the  1953  General  Assembly. 

The  present  Revisor  is  Edward  B.  Hipp,  who  succeeded  Harry  McGal- 
liard  when  the  latter  was  appointed  Assistant  Attorney  General  in  Octo- 
ber, 1951.  The  present  members  of  the  General  Statutes  Commission,  to- 
gether with  the  sources  of  their  appointments,  are:  Messrs.  Robert  F. 
Moseley,  Chairman,  Greensboi'o,  N.  C,  (N.  C.  State  Bar  Pres.),  Malcolm 
McDermott,  Vice  Chairman,  Duke  University  Law  School,  (Dean,  Duke 
Univ.  Law  School),  Luther  E.  Barnhardt,  Concord,  N.  C,  (Lt.  Gov.), 
Henry  A.  McKinnon,  Lumberton,  N.  C,  (N.  C  Bar  Ass'n.  Pres.),  Frank  W. 
Hanft,  University  of  N.  C.  Law  School,  (Dean,  U.  N.  C.  Law  School),  J. 
Spencer  Bell,  Charlotte,  N.  C,   (Governor),  Robert  Lassiter,  Jr.,  Charlotte, 
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N.  C,  (Speaker  of  the  House),  William  Joslin,  Raleigh,  N.  C,  (Governor), 
William  C.  Soule,  Wake  Forest  Law  School,  (Dean,  Wake  Forest  Law 
School).  This  Commission,  as  required  by  law,  will  make  a  separate  Re- 
port to  the  General  Assembly  covering  in  detail  the  full  extent  of  its  ac- 
tivities. 

Criminal  Cases  of  Specl\l  Interest 

State  V.  CuthreU,  233  N.  C.  27^  and  235  N.  C.  173 

This  was  a  prosecution  under  G.  S.  14-62  for  wantonly  and  wilfully 
aiding,  counseling  and  procuring  another  person  to  burn  a  building  or 
erection  used  in  carrying  on  a  trade  or  manufacture.  In  the  first  opinion 
the  court  held  that  the  defendant's  plea  of  not  guilty  placed  the  burden 
upon  the  State  to  prove  beyond  a  reasonable  doubt  (1)  the  fire,  (2)  that 
it  was  of  incendiary  origin,  (3)  and  that  defendant  was  connected  with 
the  crime.  The  Supreme  Court  sent  the  case  back  for  a  new  trial  because 
in  his  testimony  the  sheriff  of  the  county  expressed  the  opinion  that  the 
fire  was  of  incendiary  origin.  On  the  second  trial  the  defendant  raised  the 
question  whether  the  structure  involved  was  "a  building"  because  the  evi- 
dence disclosed  that  the  structure  was  not  quite  complete  although  it  had 
been  used  for  a  business  purpose  on  one  occasion.  The  Supreme  Court 
again  sent  the  case  back  for  a  new  trial  on  ground  that  under  the  de- 
fendant's plea  of  not  guilty  it  was  incumbent  upon  the  State  to  prove 
beyond  a  reasonable  doubt  that  the  structure  in  question  was  a  building; 
and  that  under  the  circumstances  of  this  case  an  issue  of  fact  to  be  de- 
termined by  the  jury  was  raised.  This  case  brings  very  pointedly  to  the 
attention  of  the  Bench  and  Bar  the  fact  that  G.  S.  14-62  needs  to  be 
amended. 

State  V.  Parker,  23i  N.  C.  236  and  235  N.  C.  302 

In  this  case  the  defendant  was  arrested  on  a  warrant  issuing  out  of  the 
Recorder's  Court  of  Johnston  County  charging  the  defendant  with  un- 
lawful possession  of  intoxicating  liquor  upon  which  taxes  due  the  United 
States  Government  and  the  State  of  North  Carolina  had  not  been  paid. 
When  the  case  came  on  for  hearing  the  defendant  demanded  a  jury  trial. 
Under  the  practice  in  the  Recorder's  Court,  this  automatically  worked  a 
continuance  of  the  case.  At  the  next  term  of  the  Superior  Court  of  John- 
ston County,  the  defendant  was  indicted  by  a  grand  jury  on  four  counts 
as  follows:  (1)  conspiracy  to  unlawfully  possess  intoxicating  liquor  upon 
which  taxes  due  the  United  States  and  the  State  of  North  Carolina  had 
not  been  paid;  (2)  unlawful  possession  of  ninety-six  gallons  of  intoxicat- 
ing liquor  upon  which  taxes  had  not  been  paid;  (3)  unlawful  possession 
for  the  purpose  of  sale  of  intoxicating  liquor  upon  which  taxes  had  not 
been  paid;  (4)  illegal  transportation  of  liquor.  The  defendant  was  ac- 
quitted on  the  count  of  illegal  transportation  and  convicted  on  the  other 
three  counts.  He  appealed  to  the  Supreme  Court  from  the  judgment  pro- 
nounced on  the  verdict.  The  Supreme  Court  reversed  the  conviction  on 
the  count  of  conspiracy,  affirmed  the  conviction  on  the  count  of  illegal 
possession  for  the  purpose  of  sale  and  sent  the  case  back  to  the  Recorder's 
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Court  for  trial  on  the  count  of  illegal  possession  of  intoxicating  liquor, 
since  that  court  had  first  acquired  jurisdiction  on  that  count.  The  case  was 
also  sent  back  to  the  Superior  Court  of  Johnston  County  for  a  new  sentence 
on  the  other  count.  The  case  came  on  for  hearing  in  the  Recorder's  Court 
before  the  Superior  Court  of  Johnston  County  again  convened.  At  the 
trial  in  the  Recorder's  Court  the  defendant  was  acquitted  on  the  count  of 
illegal  possession.  When  the  case  was  called  in  the  Superior  Court  for  the 
purpose  of  pronouncing  judgment  on  the  count  of  illegal  possession  for 
the  purpose  of  sale,  the  defendant  pleaded  former  jeopardy  and  former 
acquittal.  These  pleas  were  overruled  and  the  defendant  was  sentenced 
to  a  term  on  the  roads.  Upon  appeal  to  the  Supreme  Court  of  North  Caro- 
lina the  judgment  was  affirmed.  The  defendant  now  seeks  a  writ  of  cer- 
tiorari from  the  Supreme  Court  of  the  United  States  to  have  that  court 
review  the  judgment  of  the  Supreme  Court  of  North  Carolina.  The  appli- 
cation for  certiorari  will  be  heard  at  the  October  1952  term  of  the  Supreme 
Court  of  the  United  States. 


State  V.   Williams,  235  N.  C.  4^9 

This  was  an  indictment  in  the  Superior  Court  of  Wake  County,  charging 
the  felony  of  larceny.  The  jury  returned  a  verdict  of  "guilty  of  larceny 
of  property  of  the  value  in  excess  of  $50."  The  defendant  was  sentenced 
for  a  term  of  eighteen  months  on  the  roads.  On  appeal  to  the  Supreme 
Court  it  was  admitted  by  the  defendant  that  the  judgment  was  within 
the  limits  of  the  punishment  allowed  for  misdemeanors,  but  contended  that 
under  the  verdict  he  had  been  convicted  of  a  felony  and  would  therefore 
lose  his  citizenship  under  the  provisions  of  Article  6,  Section  8,  of  the 
State  Constitution.  The  Supreme  Court  held  that  notwithstanding  the 
ambiguity  in  the  verdict  and  the  fact  that  the  judge  in  his  charge  had 
stated  to  the  jury  that  the  larceny  of  personal  property  to  the  value  of 
more  than  $50  is  a  felony,  the  law  is  that  under  G.  S.  14-72  the  offense  is 
a  felony  only  in  case  the  value  of  property  shall  exceed  $100.  Therefore, 
it  was  held  that  the  defendant  had  suffered  no  loss  of  citizenship. 


State  V.  Roman,  235  N.  C.  627 

This  was  a  prosecution  upon  a  bill  of  indictment  charging  the  defendant 
with  murder  in  the  first  degree  in  the  killing  of  Mrs.  Beulah  Miller  Hin- 
shaw  in  Davidson  County.  The  evidence  in  the  case  was  all  circumstantial 
but  it  pointed  unerringly  to  the  guilt  of  the  defendant,  a  Negro  man  about 
thirty  years  of  age.  The  victim  was  a  white  woman  approximately  sixty- 
five  years  of  age.  The  defendant  was  employed  at  an  ice  plant,  working 
at  night.  He  left  the  plant  around  9  o'clock  on  a  Sunday  night  and  returned 
around  11:30.  During  the  time  the  defendant  was  absent  from  the  plant, 
Mrs.  Hinshaw  was  brutally  murdered  and  raped.  The  trial  jury  was 
selected  from  a  special  venire  ordered  from  Guilford  County.  Four  mem- 
bers of  the  Negro  race  sat  on  the  jury.  The  Supreme  Court  affirmed  the 
conviction  and  the  defendant  has  been  executed  according  to  law. 
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Civil  Cases  of  Special  Interest 

North  Carolina  Art  Society  et  al.  v.  Bridges,  State  Aiiditor,  235  N.  C.  125 

Chapter  1168,  Session  Laws  of  1951  provides  that  the  purchase  of  any 
works  of  art  acquired  under  the  provisions  of  Chapter  1097,  Session  Laws 
of  1947,  shall  be  approved  by  the  Board  of  Directors  of  the  Executive 
Committee  of  the  North  Carolina  State  Art  Society  and  appraised  by  the 
Director  or  Chief  Curator  of  the  National  Gallery  of  Art,  Washin^on, 
D.  C,  as  to  value,  fitness  and  desirability.  The  Art  Society  arranged  to 
purchase  certain  valuable  works  of  art  in  conformity  with  the  provisions 
of  the  1947  Act,  but  the  Director  and  Chief  Curator  of  the  National  Gal- 
lery of  Art  declined  to  appraise  said  purchases  as  to  value,  fitness  and 
desirability.  Subsequently,  the  Commission  was  able  to  secure  the  sei-vices 
of  Dr.  William  R.  Valentiner,  Director  of  the  Los  Angeles  County,  Cali- 
fornia Museum  of  Art,  to  appraise  said  paintings.  The  State  Auditor  de- 
clined to  issue  his  warrant  in  payment  of  said  works  of  art  upon  the  ap- 
praisal of  Dr.  Valentiner,  taking  the  position  that  the  provisions  of  Chap- 
ter 1168,  Session  Laws  of  1951,  are  mandatory.  The  Superior  Court  of 
Wake  County  held  that  the  legislative  intent  in  passing  the  statute  was 
to  guarantee  a  competent  appraisal  of  the  works  of  art  before  public  funds 
could  be  expended  in  payment  thereof  and  that  it  was  not  the  intent  of 
the  legislature  to  require  an  appraisal  by  any  particular  individual  or 
by  the  holder  of  any  particular  position  in  the  art  world.  This  decision  of 
the  Superior  Court  was  affirmed  by  the  Supreme  Court,  the  court  holding 
that  the  pi'ovisions  of  the  statute  in  question  are  directory  and  not 
mandatory. 

School  District  Committee  v.  Board  of  Education,  235  N.  C.  212 

This  was  a  civil  action  for  the  purpose  of  enjoining  the  Board  of  Edu- 
cation of  Gates  County  from  putting  into  effect  a  program  for  the  con- 
solidation of  school  districts  in  that  county.  In  Gates  County  two  local 
bond  taxing  districts  have  been  created  under  the  provisions  of  Chapter 
279,  Public  Local  Laws  of  1937,  as  amended  by  Chapter  149  of  the  Pub- 
lic Local  Laws  of  1947.  This  act  as  originally  passed  applied  only  to 
Buncombe  County,  the  1917  act  made  the  1937  act  applicable  to 
Gates  County.  The  Superior  Court  held  that  a  district  created  under  the 
above  statutes  is  a  municipal  corporation  and  cannot  be  consolidated  with 
other  school  districts.  The  State  Board  of  Education  requested  the  Attor- 
ney General  to  file  a  brief  in  the  case  amicus  curiae.  This  was  done.  In 
the  brief  the  Attorney  General  pointed  out  that  all  school  districts  in 
the  State  were  were  abolished  by  Section  4,  Chapter  562,  Public  Laws  of 
1933,  except  for  the  one  purpose  of  paying  the  then  existing  school  in- 
debtedness. This  same  act  authorized  the  State  School  Commission  (now 
the  State  Board  of  Education),  with  the  approval  of  the  County  Board 
of  Education,  to  create  new  districts  for  administrative  purposes  only.  In 
the  brief  it  was  pointed  out  that  districts  created  under  the  1933  act  exist 
for  administrative  purposes  only,  while  districts  created  under  the  1937 
act  as  made  applicable  to  Gates  County  by  the  1947  act,  exist  for  the  sole 
purpose  of  creating  an  indebtedness  to  pay  for   school  buildings.    There- 
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fore,  the  administrative  district  containing  the  area  existing  for  the  sole 
purpose  of  paying  the  school  indebtedness,  may  be  consolidated  with  other 
non-tax  territory.  The  Supreme  Court  agreed  with  the  position  taken  by 
the  Attorney  General  and  reversed  the  decision  of  the  Superior  Court. 

Watkins  v.  Shaw,  Commissioner  of  Revenue,  234  N.  C.  96 

As  stated  by  the  Court,  the  question  presented  in  this  case  was  as 
follows : 

"Should  the  cash  value  of  United  States  Savings  Bonds,  Series  E, 
issued  and  made  payable  to  the  purchaser  or  his  wife,  as  co-ovniers, 
be  included  in  the  estate  of  the  purchaser  for  inheritance  tax  purposes, 
where  the  purchaser  expended  his  own  funds  in  the  acquisition  of  the 
bonds  and  kept  them  in  a  place  accessible  to  both  the  purchaser  and 
his  wife,  but  made  no  inter  vivos  gift  of  the  bonds  to  his  wife?" 

Among  the  provisions  printed  on  the  face  of  the  bonds  in  question  was 
one  to  the  effect  that  the  bond  was  issued  piirsuant  to  Treasury  Depart- 
ment Circular  No.  653,  Second  Revision,  which  circular  provided  in  part: 

"The  bonds  shall  be  subject  to  estate,  inheritance,  gift  or  other 
excise  taxes,  whether  Federal  or  State  .  .  ." 

Another  Treasury  Department  Circular  provision  provided  in  part: 

".  .  .  If  either  co-owaier  dies  without  the  bond  having  been  presented 
and  surrendered  for  payment  to  or  authorized  reissue,  the  surviving 
owner  will  be  recognized  as  the  sole  and  absolute  ovmer  of  the  bond 
and  payment  or  reissue,  as  though  the  bond  were  registered  in  his 
name  alone,  will  be  made  only  to  such  survivor.  .  .  ." 

The  Court  held  that  in  view  of  the  Treasury  Department  Regulations 
and  the  inheritance  tax  statutes  of  this  State,  specifically  G.  S.  105-2,  the 
title  to  the  bonds  in  question  passed  by  succession  to  the  wife,  and  the 
cash  value  thereof  should,  upon  the  death  of  the  purchaser,  who  was  the 
husband,  be  included  in  his  estate  for  inheritance  tax  purposes. 

Wiscassett  Mills  Comqxtny  v.  Shaiv,  Commissioner  of  Revenue,  235  N.  C.  H 

Wiscassett  Mills  Company  donated  certain  real  estate  for  public  school 
and  hospital  purposes.  It  was  admitted  that  the  land  donated  to  the 
hospital  was  acquired  in  1898  for  the  sum  of  $278.40  and  that  the  reason- 
able market  value  of  the  land  in  1946  on  the  date  of  the  gift  was  $23,500. 
It  was  admitted  also  that  the  land  donated  to  the  School  Board  was  ac- 
quired in  1898  for  the  sum  of  $225.00  and  that  the  reasonable  market 
value  of  the  land  in  1947  on  the  date  of  the  gift  was  $6,000.  It  was  further 
admitted  that  both  gifts  were  deductible  for  income  tax  purposes.  The  sole 
question  presented  in  this  case  was  whether  the  value  of  the  gifts  for 
the  purposes  of  the  deduction  should  be  fixed  as  of  the  date  of  the  acquisi- 
tion in  1898,  as  contended  by  the  Commissioner  of  Revenue,  or  as  of  the 
date  of  the  gift,  as  contended  by  the  Wiscassett  Mills  Company.  It  was 
held  in  the  Superior  Court  that  "when  a  contribution  is  made  in  property 
rather  than  in  cash,  the  amount  of  the  gift,  and  the  amount  of  the  deduc- 
tion, is  the  fair  market  value  of  the  property  at  the  time  of  the  gift,"  and 
this  was  affirmed  by  the  Supreme  Court  on  appeal. 
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A  second  question  presented  in  this  case  related  to  the  deductibility  of 
a  contribution  made  by  the  Mills  Company  to  a  municipality,  but  it  is  of 
little  future  importance  inasmuch  as  the  General  Assembly,  since  the  date 
of  the  contribution  in  question,  has  amended  the  Revenue  Act  to  permit 
deductions  of  gifts  to  municipal  corporations. 

Watson  Industries  v.  Shaw,  Commissio7ier  of  Revenue,  235  N.  C.  203 

In  the  first  cause  of  action  in  this  case,  Watson  Industries,  hereinafter 
called  the  taxpayer,  sought  to  recover  use  taxes  paid  under  protest.  The 
taxpayer  had  purchased  from  an  out-of-state  corporation  the  necessary 
fabricated  parts  for  the  construction  of  four  radio  towers.  The  Commis- 
sioner of  Revenue  assessed  a  use  or  excise  tax  against  the  total  purchase 
price  of  such  parts  at  the  rate  of  three  per  cent.  Taxpayer  paid  the  tax 
so  assessed  in  excess  of  $60,  under  protest. 

As  set  out  in  the  agreed  statements  of  facts,  the  taxpayer  purchased 
"articles  and  items  of  tangible  personal  property  costing  $26,855.40,  which 
when  joined  together,  connected,  assembled,  and  erected  at  plaintiff's  loca- 
tion in  Wilson,  resulted  in  four  radio  towers,  complete  v^^ith  earth  anchors 
and  mounting  plates.  Said  articles  and  items,  although  constituting  four 
allotments  or  four  groups  of  articles  or  items — one  group  for  each  tower — 
were  designed  to  form  and  did  form  four  radio  towers,  and  the  purchase 
was  made  as  four  radio  towers." 

The  taxpayer  contended  that  it  bought  four  "single  articles",  namely, 
four  radio  towers,  and  that  inasmuch  as  the  maximum  use  tax  levied  with 
respect  to  a  "single  article"  is  $15.00,  a  total  tax  of  only  $60.00  should 
be  assessed. 

The  Commissioner  of  Revenue  contended  that  the  articles  and  materials 
which  made  up  the  four  radio  towers  would  not  constitute  four  "single 
articles"  and  that  quite  aside  from  the  question  as  to  whether  or  not  each 
radio  tower  constituted  a  single  article,  the  articles  or  parts  purchased  by 
the  taxpayer  for  use  in  the  erection  of  the  radio  tower  constituted  tangible 
personal  property  entering  into  a  structure  in  this  State  and,  therefore, 
were  subject  to  a  straight  3%  use  tax,  pursuant  to  G.  S.  105-187.  It  was 
not  contended  by  the  taxpayer  that  any  single  part  entering  into  a  radio 
tower  cost  in  excess  of  $500.00.  It  was  held  in  the  Superior  Court  that 
each  radio  tower  was  a  single  article  and  subject  to  a  maximum  use 
tax  of  $15.00  each.  This  judgment  was  reversed  in  the  Supreme  Court 
and  it  was  held  that  the  materials  entering  into  and  becoming  a  part  of 
the  radio  tower  were  subject  to  a  straight  S%  use  tax  pursuant  to  the 
provisions  of  G.  S.  105-187  above  referred  to. 

In  a  second  cause  of  action  in  the  same  case,  the  question  was  presented 
as  to  whether  the  rentals  of  radio  transcriptions  for  broadcast  by  radio 
stations  in  this  State  were  subject  to  the  use  tax.  It  was  held  in  the 
Superior  Court  that  such  transcriptions  were  subject  to  the  use  tax,  but 
this  judgment  was  reversed  in  the  Supreme  Court  where  it  was  held  that 
the  furnishing  of  radio  transcription  service  did  not  give  the  radio  stations 
"possession  of  tangible  personal  property"  which  would  be  essential  in  such 
a  case  before  the  use  tax  would  attach. 


DIGEST  OF 
OPINIONS  TO  GOVERNOR 

State  Property  Fire  Insurance  Fund;  Payment  of  Loss  of 
Buildings  Which  Will  Not  Be  Rebuilt 

15  December  1950 

G.  S.  58-191,  which  sets  up  the  State  Property  Fire  Insurance  Fund,  is 
intended  to  provide  funds  to  restore  property  which  has  been  destroyed 
^y  fire  in  the  event  the  State  agency  having  the  same  in  charge  finds  it 
necessary  or  desirable  to  restore  the  property.  In  the  event  the  funds  are 
not  to  be  used  for  this  purpose,  no  payment  should  be  made  from  the 
insurance  fund  to  the  agency  having  such  property  in  charge. 

State  Board  of  Education;   Membership  of  Board;   Failure  of  Joint 

Session  of  General  Assembly  to  Confirm  Appointment  of 

Successors;  What  Constitutes  Vacancy 

19  April  1951 

If  the  term  of  the  incumbent  to  an  office  which  is  to  be  filled  by  an 
appointment  by  the  Governor  by  and  with  the  consent  of  the  Senate  has 
expired,  but  he  still  continues  to  discharge  his  duties,  there  is  no  such 
vacancy  in  the  office  as  will  authorize  the  Governor  to  fill  it  by  appoint- 
ment of  a  successor  without  the  consent  of  the  Senate. 

Publicly  Owned  Vehicles;  Violation — Misdemeanor 
and  Removal  from  Office 

11  June  1951 

Violation  of  Statute  against  public  use  of  state-owned  vehicles  is  a  mis- 
demeanor and  subjects  violator  to  removal  from  office. 

Extradition;  Waiver;  Expense  in  Felony  Charge;  State  v. 
Mack  Cottrell — State  of  Oregon 

20  June  1951 

The  State  of  North  Carolina  pays  th?  expenses  of  an  extradition  agent 
only  in  those  cases  where  the  crime  charged  is  that  of  a  felony.  In  such 
cases,  the  traveling  expenses  of  the  extradition  agent  are  to  be  the  actual 
traveling  expenses  necessarily  incurred  by  him  for  travel  on  common  car- 
rier. The  extradition  statute  does  not  allow  expenses  for  a  guard,  nor 
does  it  allow  telephone  and  telegraph  long-distance  telephone  calls. 

North  Carolina  Building  Code;  Authority  to  Make 
Changes  in  Building  Code 

3  March  1952 

Under  the  provisions  of  G.  S.  143-139,  the  Building  Code  Council  is 
authorized  to  make  changes  in  the  Building  Code  provided  such  changes 
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are  less  string^ent  than  those  set  forth  in  the  Building  Code  adopted  by 
the  statute.  There  is  no  limitation  provided  by  the  statute  as  to  the  num- 
ber of  changes  which  could  be  made  by  the  Building  Code  Council  provided 
they  are  less  rigid  and  less  stringent  than  those  set  forth  in  the  Building 
Code.   All  such  changes  must  be  approved  by  the  Insurance  Commissioner. 

Executive  Budget  Act;  Authority  of  the  Director  to 
Delegate  Powers 

12  June  1952 

Under  the  provisions  of  G.  S.  143-29,  the  Governor,  as  Director  of  the 
Budget,  has  authority  to  delegate  all  powers  given  him  under  the  Executive 
Budget  Act  to  any  person  or  persons  designated  or  appointed  by  him  from 
time  to  time  in  writing.  The  only  exception  to  this  authority  to  delegate 
his  powers  is  that  the  Budget  Message  must  be  presented  by  him  to  the 
General  Assembly.  The  Governor  is  not  authorized  to  delegate  this  power 
and  duty  to  any  other  person. 


DIGEST  OF 
OPINIONS  TO  SECRETARY  OF  STATE 

Corporations;  Foreign  Corporations  Purchasing  Notes  and  Mortgages 

Upon  Real  Estate  Located  in  This  State; 

Requirement  of  Domestication 

21  August  1950 

Foreign  corporations  purchasing  notes  and  mortgages  upon  real  estate 
located  in  this  State  and  who,  by  contract  with  a  bank  or  other  corporation 
authorized  to  do  business  in  this  State,  have  such  loans  serviced  through 
such  bank  or  corporation  in  this  State  by  collecting  the  installments  of 
principal  and  interest,  keeping  the  property  insured,  reporting  on  the 
necessity  for  repairs,  and  assisting  with  foreclosures,  are  not  required  to 
domesticate  in  this  State. 

Secretary  of  State;  Trademarks;  Refusal  of  Registration  of 
Similar  Trademarks;  Trademark  "Gold  Medal" 

18  April  1951 

G.  S.  80-6  provides  that  it  shall  not  be  lawful  for  the  Secretary  of  State 
to  register  for  any  person  any  label,  trademark,  term  or  design  that  is  in 
the  identical  form  of  any  other  label,  trademark,  term  or  design  thereto- 
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fore  filed  by  any  other  person.  The  provision  even  prohibits  a  label  or 
trademark  of  near  resemblance  which  would  be  calculated  to  deceive  or 
that  would  be  mistaken  for  the  original  trademark  so  registered. 

Foreign  Corporations;  Increase  in  Capital  Stock 
With  No  Par  Value 

2  October   1951 

Foreign  corporations  who  increase  their  capital  stock  which  has  no  par 
value  must  pay  the  tax  required  by  G.  S.  55-118  based  on  a  valuation  of 
$100  per  share.    See  G.  S.  55-77. 

Foreign  Corporations;   Domestication;   Huckabee 
Transport  Corporation 

16  August  1951 

A  foreign  corporation  engaged  exclusively  in  interstate  commerce  is 
not  required  to  domesticate  in  this  State. 


DIGEST  OF 
OPINIONS  TO  STATE  AUDITOR 

Law  Enforcement  Officers'  Benefit  and  Retirement  Fund;  Additional 

Cost  of  $2.00  to  Be  Taxed  in  Bills  of  Cost  in  Criminal  Cases; 

Judgment  That  the  Defendant  Pay  the  Costs  for 

Which  the  County  Is  Liable 

29  February  1952 

Where  an  order  is  made  that  the  defendant  pay  the  costs  for  which  the 
county  is  liable,  the  item  of  $2.00  which  is  paid  to  the  treasurer  for  the 
benefit  of  the  Law  Enforcement  Officers'  Benefit  and  Retirement  Fund  must 
also  be  included  in  the  bill  of  costs  paid  and  collected. 


DIGEST  OF 
OPINIONS  TO  STATE  TREASURER 

State  Bonds  Which  Have  Been  Lost,  Stolen,  or  Destroyed; 
Provision  for  Settlement  or  Replacement 

5  June  1951 

When  it  has  been  satisfactorily  shown  to  the  State  Treasurer  and  the 
Governor  and  Council  of  State  that  bonds  of  the  State  have  been  lost, 
destroyed,  or  stolen,  settlement  may  be  made  therefor  or  new  bonds  issued 
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in  lieu  thereof,  provided  an  indemnity  bond  is  furnished  to  the  State 
Treasurer  in  double  the  amount  of  said  lost,  destroyed,  or  stolen  bonds. 
See  G.  S.  98-19. 

State  Treasurer;  Sinking  Fund  Investments;  Authority  to  Invest 

Sinking  Funds  and  Retirement  Funds  in  Housing 

Authority  Bonds 

17  July  1951 

Under  G.  S.  157-25,  the  State  Treasurer  is  authorized  to  invest  sinking 
funds  and  Retirement  funds  in  Housing  Authority  bonds,  provided  he 
uses  reasonable  care  in  selecting  such  securities. 

School  Vouchers;  Signatures  by  Machine;  Use  of  Signature  of  Vice    ! 
Chairman  During  Illness  of  Chairman  of  City  Board  of  Education 

11  December  1951 

School  vouchers  must  be  signed  in  the  name  of  the  Chairman  of  the 
School  Board  when  using  the  check  writing  machine  unless  there  is  some 
local  act  authorizing-  the  appointment  of  a  Vice  Chairman  to  perform 
duties  in  the  absence  of  the  Chairman. 

Personnel  Act;  Accumulation  of  Sick  Leave  for  State  Employees 

3  April  1952 

Sick  leave  granted  to  State  employees  is  prescribed  as  ten  days  for  each 
calendar  year,  accumulative  from  year  to  year  beginning  the  1st  of  Octo- 
ber, 1925. 


DIGEST  OF 

OPINIONS  TO  STATE  SUPERINTENDENT 

OF  PULIC  INSTRUCTION 

Municipal  Corporations;   Abandoned  Street;   Use  of  For 
Other  Than  Street  Purposes 

14  August  1950 

G.  S.  136-96  provides  that  any  road  or  street  not  actually  opened  and 
used  within  twenty  years  after  dedication  shall  be  conclusively  presumed 
to  have  been  abandoned.  However,  the  dedicator  or  those  claiming  under 
him  must  record  in  the  office  of  the  Register  of  Deeds  a  declaration  of 
withdrawal.  SHEETS  v.  WALSH,  215  N.  C.  711.  Following  abandonment 
title  to  the  street  reverts  to  the  original  owner,  and  in  the  absence  of 
evidence  to  the  contrary,  there  is  a  presumption  that  the  fee  remains  in 
the  abutting  proprietor.  WHITE  v.  R.  R.,  113  N.  C.  61L 
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Schools;  Buildings;  Sites;  Right  to  Build  on  Site  Not 
Owned  by  School  Unit 

17  January  1951 

G.  S.  115-88  provides  that  county  and  city  boards  of  education  shall 
make  no  contract  for  the  erection  or  repair  of  any  school  building  unless 
the  site  on  which  it  is  located  is  owned  by  said  board.  Therefore,  it  is 
thought  that  the  Board  of  Education  of  Graham  County  could  not  legally 
construct  a  school  building  on  property  not  owned  by  said  Board  and  which 
is  located  in  a  National  Forest  owned  by  the  Federal  Government. 

County  Board  op  Education;  Number  of  Board  Members 
Necessary  for  a  Quorum 

20  March  1951 

A  majority  of  the  members  of  a  county  board  of  education  constitute 
a  quorum  for  the  transaction  of  business.  When  a  board  is  composed  of 
five  members  and  one  member  resigns,  the  remaining  four  members  con- 
stitute a  legal  board  for  the  transaction  of  business.  Such  board  may  take 
any  legal  action  which  by  law  it  could  take  if  the  action  is  supported  by 
a  majority  of  the  membership  of  the  board  at  the  time  such  action  is  taken. 
If  there  should  be  a  tie  vote,  there  would  be  no  way  of  breaking  the  tie 
until  a  new  member  has  been  appointed  and  qualifies. 

Schools;  Enforcement  of  Truancy  Law  As  to  Child  With 
I.Q.  Below  70. 

17  April  1951 

G.  S.  115-303  makes  it  the  duty  of  the  State  Board  of  Education  to  for- 
mulate necessary  rules  and  regulations  for  the  enforcement  of  compulsory 
attendance  law.  This  section  further  provides  that  mental  incapacity  shall 
be  an  excuse  for  nonattendance  and  is  interpreted  to  mean  feeble  minded- 
ness  or  such  nervous  disorder  as  to  make  it  either  impossible  for  such 
child  to  profit  by  instruction  given  in  the  school  or  impracticable  for  the 
teacher  to  properly  instruct  the  normal  pupils  of  the  school. 

Commercial  Education;  Licensing  of  Commercial  Schools;  Operation 
of  Commercial  Schools  for  Out-of-State  Students 

,13  June  1951 

Any  person,  firm,  or  corporation  desiring  to  operate  a  commercial  or 
correspondence  school  in  this  State  must  apply  for  and  obtain  a  permit 
from  the  State  Board  of  Education  to  engage  in  such  business  even  though 
such  school  is  operated  only  for  nonresident  students.    G.  S.  115-325  et  seq. 
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School  Law;  Sale  of  School  Property 

18  June  1951 

So  long  as  the  provisions  of  G.  S.  115-86  are  complied  with  there  is  no 
legal  objection  to  the  sale  of  school  property  through  real  estate  dealers. 

State  Board  of  Education;  Allocation  for  Architects'  Fees  for  School 
Buildings  in  Washington  County 

20  June  1951 

The  State  Board  of  Education  has  the  authority  to  allocate  to  counties 
funds  which  would  include  funds  for  payment  of  architects'  fees  for  plans 
for  school  buildings  to  be  constructed  from  such  allocations. 

Schools;  Bond  Issue;  Allocation  of  Funds;  Changes  Permissible 

3  August  1951 

When  a  bond  issue  has  been  approved  for  making  improvements  on  a 
school  building  and  it  is  subsequently  determined  in  good  faith  that  the 
site  and  building  are  unsuited  for  educational  purposes,  the  Board  of  Com- 
missioners and  Board  of  Education  of  a  county  may  allocate  funds  derived 
from  said  bond  issue  towards  a  new  building  provided  such  diversion  does 
not  involve  any  change  of  purpose  for  which  the  school  bonds  were  issued 
but  only  a  change  in  the  manner  or  method  of  accomplishing  that  purpose. 

Double  Office  Holding;  Town  Commissioner  and 
School  Committeeman 

8  August  1951 

The  office  of  town  commissioner  and  that  of  school  committeeman  are 
both  public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding. 

Double  Office  Holding;  Member  of  Local  School  Committee 
AND  Maintenance  Supervisor 

17  August  1951 

While  a  school  committeeman  is  ineligible  to  serve  as  a  teacher  or  as 
a  member  of  a  county  board  of  education,  there  seems  to  be  no  provision 
to  the  effect  that  a  school  committeeman  may  not  serve  in  some  other 
type  of  employment  under  appointment  of  the  county  board  of  education, 
for  instance,  as  a  maintenance  supervisor  and  repairman  on  county  school 
buildings. 

Schools;  Bond  Issue;  Allocation  of  Funds;  Changes  Permissible 

11  September  1951 

A  county  board  of  education  or  the  board  of  trustees  of  a  city  admin- 
istrative unit  has  authority  to  divert  the  proceeds  of  a  bond  issue  to  other 
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projects  within  the  general  purpose  for  which  the  bonds  were  authorized, 
provided  the  board  finds  in  good  faith  that  conditions  have  so  changed 
since  the  bonds  were  authorized  that  the  proceeds  are  no  longer  needed 
for  the  original  purpose. 

Double  Office  Holding;  School  Committeeman  and  Town  Clerk 

9  October  1951 

The  office  of  town  clerk  and  that  of  school  committeeman  are  both 
public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Consti- 
tution, which  prohibits  double  office  holding,  and  one  person  may  not  hold 
both  these  offices  at  the  same  time. 

Schools;  Acquisition  of  Sites;  Limitation  Upon  Power  to  Condemn 

19  December  1951 

G.  S.  115-85  gives  to  county  boards  of  education  the  power  to  condemn 
land  for  school  purposes.  The  1951  amendment  fixes  the  maximum  amount 
of  land  that  may  be  condemned  for  any  one  school  at  thirty  acres.  G.  S. 
115-85  sets  out  in  detail  the  procedure  for  condemning  school  sites. 

G.  S.  40-10  provides  that  the  various  bodies  politic,  corporations  and 
natural  persons  granted  the  power  of  eminent  domain  in  Chapter  40  of 
the  General  Statutes  shall  not  be  allowed  to  have  condemned  for  their  use, 
without  the  consent  of  the  owner,  a  dwelling  house,  yard,  kitchen,  garden 
or  burial  ground  unless  condemnation  of  such  property  is  expressly  author- 
ized in  the  charter  or  by  some  provision  of  this  code.  G.  S.  40-2(5)  lists 
school  committees,  county  boards  of  education  and  boards  of  school  trustees 
as  among  the  parties  politic  authorized  to  exercise  the  power  of  eminent 
domain  but  only  "in  order  to  obtain  a  pure  and  adequate  water  supply  for 
such  schools." 

Construing  these  various  statutes  together,  it  is  thought  that  the  pro- 
hibition contained  in  G.  S.  40-10  does  not  apply  to  a  case  in  which  the 
purpose  of  the  condemnation  proceeding  is  to  acquire  additional  adjacent 
lands  for  a  school  site  since  the  entire  condemnation  proceeding  for  school 
sites  is  set  out  in  G.  S.  115-85. 

Double  Office  Holding;  Member  of  District  School  Board; 
Member  of  County  Board  of  Elections 

9  January  1952 

The  office  of  school  board  member  and  that  of  county  elections  board 
member  are  both  public  offices  within  the  meaning  of  the  constitutional 
prohibition  against  double  office  holding. 

Schools;  Earnings  From  Lunchrooms  and  Cafeterias  Operated      - 
Under  the  Provisions  of  G.  S.  115-381 

31  January  1952 

G.  S.  115-381  provides  that  all  lunchrooms  and  cafeterias  under  the 
provisions  of  this  section  shall  be  operated  on  a  nonprofit  basis,  and  any 
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earnings  therefrom  over  and  above  the  cost  of  the  operation  shall  be  used 
for  the  purpose  of  reducing  the  cost  of  meals  served  therein,  and  for  no 
other  purpose.  When  considered  in  connection  with  the  entire  Federal 
lunchroom  program,  it  is  thought  that  such  lunchrooms  and  cafeterias  are 
being  operated  on  a  nonprofit  basis  when  the  children  who  are  able  to  do 
so  pay  enough  for  their  meals  to  produce  sufficient  revenue  to  provide  free 
lunches  to  pupils  who  have  been  found  by  the  Local  School  Board  to  be 
unable  to  pay  for  them,  and  that  a  particular  operation  cannot  be  said 
to  have  earned  a  profit  until  at  the  end  of  the  school  year  it  is  ascertained 
that  there  are  surplus  earnings  over  and  above  the  cost  of  operation. 

Municipal  Corporations;  Sale  of  Property;  Schools; 
Contract  of  Indemnification 

17  March  1952 

G.  S.  160-59  provides  that  the  mayor  and  commissioners  of  a  city  or 
town  shall  have  the  power  at  all  times  to  sell  at  public  outcry,  after  thirty 
days'  notice  to  the  highest  bidder,  any  property  real  or  personal  belonging 
to  any  such  town.  In  the  absence  of  a  special  statute  providing  other- 
wise, a  municipality  may  not  contract  to  sell  its  property  at  private  sale. 
ASHEVILLE  v.  HERBERT,  190  N.  C.  732.  As  to  the  Town  of  Madison, 
Section  71,  Chapter  298,  Private  Laws  of  1909  (charter)  and  Chapter  479, 
Session  Laws  of  1951,  do  provide  for  a  private  sale  of  property  subject 
to  the  limitations  therein  contained. 

It  would  seem  that  a  city  school  board  has  no  authority  to  enter  into  a 
contract  of  indemnity.    JENKINS  v.  HENDERSON,  214  N.  C.  244. 

Schools;  Vacancy  on  County  Board  of  Education  Existing  for  More 
Than  Thirty  Days  Filled  by  State  Board  of  Education 

22  April  1952 

The  Supreme  Court  in  the  case  of  EDWARDS  v.  BOARD  OF  EDUCA- 
TION handed  down  on  April  9th,  1952  held  that  two  vacancies  have  existed 
for  several  months  in  the  membership  of  the  Board  of  Education  of  Yancey 
County.  Since  these  vacancies  have  existed  for  more  than  thirty  days,  it 
is  now  the  duty  of  the  State  Board  of  Education  to  fill  such  vacancies  by 
appointment.    G.  S.  115-42. 

Schools;  Supervision  of  Private  Kindergartens  by  State 
Department  of  Public  Instruction 

20  May  1952 

Under  G.  S.  115-65  the  State  Department  of  Public  Instruction  is  given 
authority  to  supervise  both  public  and  private  kindergartens  and  to  re- 
quire that  they  be  operated  in  accordance  with  standards  to  be  provided 
by  the  State  Board  of  Education.  Our  Supreme  Court  has  not  yet  passed 
upon  the  constitutionality  of  this  statute  as  it  affects  private  kindergartens. 
However,  the  statute  will  not  be  declared  unconstitutional  unless  it  ap- 
pears beyond   a   reasonable   doubt  that  its   enactment  was   in  violation   of 
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constitutional   limitations    and    all    reasonable    doubt   will    be    resolved    in 
favor  of  its  validity.    STATE  v.  BROCKWELL,  209  N.  C.  209. 

Schools;  Construction  of  School  Buildings  for  Joint  Use  of  Two 
Counties;  Taking  Title  in  Joint  Names  of  Two  Counties 

21  May  1952 

G.  S.  115-88  provides  that  a  county  board  of  education  may  not  expend 
public  funds  for  the  erection  or  repair  of  a  school  building  unless  the  site 
is  owned  by  said  board.  G.  S.  115-98  provides  for  the  creation  of  school 
districts  out  of  portions  of  contiguous  counties  by  joint  action  and  agree- 
ment between  the  county  boards  involved  and  with  the  approval  of  the 
State  Board  of  Education.  There  is  no  express  authority  for  taking  title 
to  the  site  in  the  joint  names  of  the  boards  involved.  That  authority  may 
be  granted  by  implication,  giving  to  G.  S.  115-98  a  liberal  construction. 
However,  it  is  suggested  that  the  project  be  delayed  and  the  next  General 
Assembly   be   requested   to   pass   appropriate   enabling   legislation. 

Education;  Teachers;  Teachers  Entitled  to  Increment 
FOR  Services  in  the  Armed  Forces 

21  May  1952 

Teachers,  principals  and  superintendents  who  have  entered  the  armed 
forces  or  auxiliary  forces  of  the  United  States  since  the  cessation  of 
World  War  II  are  still  entitled  to  receive  the  experience  increment  pro- 
vided by  G.  S.  115-359.1,  provided  such  persons  are  honorably  discharged 
and  return  to  their  positions  in  the  public  schools   of  the   State. 

Schools;  Right  of  County  Board  of  Education  and  Board  of  County 

Commissions  to  Operate  a  High   School  With   Teachers 

Provided  Entirely  at  County  Expense 

26  June  1952 

Boards  of  Commissioners  do  not  have  authority  to  levy  taxes  to  provide 
funds  for  the  purpose  of  paying  extra  teachers  in  the  public  schools  ex- 
cept to  the  extent  and  in  the  manner  authorized  by  the  School  Machinery 
Act. 

Schools;  Budget;  Salaries  of  Vocational  Teachers 

27  June  1952 

G.  S.  115-363  provides  that  all  county-wide  current  expense  school  funds 
shall  be  apportioned  to  county  and  city  administrative  units  monthly  and 
it  shall  be  the  duty  of  the  county  treasurer  to  remit  such  funds  monthly 
as  collected  to  each  administrative  unit  located  in  said  county  on  a  per 
capita  enrollment  basis;  this  includes  funds  for  vocational  subjects.  Under 
the  foregoing  statute  and  the  decision  in  SCHOOL  TRUSTEES  v.  BEN- 
NER,  221  N.  C.  566,  it  is  thought  that  in  a  county  containing  a  county 
unit  and  two  city  units,  the  three  units  may  not  be  considered  together 
in  making  the  budget  for  vocational  teachers.  Instead  the  levy  must  be 
made  on  a  per  capita  enrollment  basis. 


DIGEST  OF 
OPINIONS  TO  COMMISSIONER  OF  AGRICULTURE 

Agriculture;   Inspection  Tax  on  Liming  Material  When 
Purchased  out  of  the  State 

14  September  1950 

The  inspection  tax  on  liming  material  must  be  paid  only  if  material 
is  sold,  offered,  or  exposed  for  sale  in  this   State. 

Agriculture;    Commercial  Feeding  Stuff;   Mineral  Feed;    Status 
OF  Morton's  Free  Choice  Trace  Mineralized  Salt 

5   March   1951 

Mineral  feed  includes  mineralized  salt  and  is  a  commei-cial  feeding 
stuff  and  is  required  to  be  registered  under  the  Commercial  Feed  Stuffs 
Law  before  the  same  may  be  sold  or  offered  for  sale  in  this  State. 

Insecticide,  Fungicide  and  Rodenticide  Act  of  1947;  Application 
to  Sales  Made  Through  the  United  States  Mails 

29   May   1951 

The  North  Carolina  Insecticide,  Fungicide  and  Rodenticide  Act  of  1947 
does  not  apply  to  insecticides  sold  through  the   United   States   Mails. 

Expenditure  of  Money  Collected  by  Department  of  Agriculture 
BY  Manufacturers  for  Tobacco  Curers  Inspection 

1   June   1951 

Inspection  fees  collected  by  the  Department  of  Agriculture  on  approved 
tobacco  curing  units  may  be  expended  only  under  the  provisions  of  the 
Executive  Budget  Act. 

Agriculture;  Insectide,  Fungicide  and  Rodenticide  Act  of  1947; 
Registration;   Brand  or  Grade  of  Economic  Poison 

25   October  1951 

Under  the  Insecticide,  Fungicide  and  Rodenticide  Act  of  1947,  an 
economic  poison,  although  it  may  have  the  same  basic  chemical  structure, 
but  which  is  prepared  in  different  crystalline  form  for  different  uses  and 
purposes  and  with  different  labels,  each  such  varying  or  different  form 
would  constitute  a  different  brand  or  grade,  and  the  manufacturer  would 
be  required  to  register  each  brand  or  grade. 
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Gasoline  and  Oil  Inspection;  Right  of  Board  to  Make  Rules  and 

Regulations   Without    Public   Hearing;    Public   Notice 

Required;   Use  of  Words  "North  Carolina — Grade" 

on  Pumps 

26    February    1952 

The  gasoline  and  oil  inspection  board  is  not  required  by  statute  to  give 
public  notices  of  hearings  before  adoption  of  rules  and  regulations  which 
they  may  see  fit  to  adopt,  but  it  is  recommended  that  they  do  so.  Public 
notice  of  hearings  and  publication  of  notice  is  not  satisfied  by  newspaper 
stories  but  formal  notice  should  be  given  through  the  press.  Filling  stations 
are  not  required  to  use  the  word  "North  Carolina"  and  "grade"  in  posting 
on  the  pumps  the  classification  of  "premium"  and  "regular"  gasoline. 

Agriculture;    Stock    Diseases;    Health    Certificate;    Quarantine 

11  March  1952 

Under  the  statutes  dealing  with  the  quarantine  of  cattle  coming  into 
this  State  with  insufficient  or  no  health  certificate  at  all,  a  quarantine 
would  be  justified  where  the  possessor  of  the  cattle  states  that  the  cattle 
have  been  transported  from  another  State  into  this  State,  and  the  truck 
bears  a  license  tag  of  a  foreign  State. 

Public   Records;    Records   of   Experiment   Station   and   Extension 
Service  of  the  Greater  University  of  North  Carolina 

10    April    1952 

Records  of  the  State  College  Experiment  Station  and  Extension  Service 
of  the  University  of  North  Carolina  are  public  records  within  the  mean- 
ing of  Chapter  132  of  the  General  Statutes  and  would  not  be  subject  to  be 
copyrighted  by  any  private  group  of  individuals. 

Agriculture;   Livestock  ahd  Poultry  Remedy  Law;  Medicated 
Feeds;   Registration 

6  June  1952 

Under  the  North  Carolina  Livestock  and  Poultry  Remedy  Law  (Article 
9  of  Chapter  106  of  the  General  Statutes),  any  livestock  and  poultry 
feed  medicated  and  containing  any  substance  for  the  prevention  of  disease 
or  for  the  alleviation  or  cure  of  any  active  disease  should  be  registered 
under  such  act.  Medicated  feeds  containing  only  growth  stimulants  or 
vitamins  and  minerals  for  nutritional  purposes  should  be  registered  under 
the   Commercial   Feed   Act. 


DIGEST  OF 
OPINIONS  TO  COMMISSIONER  OF  LABOR 

Labor  Department;  Inspection  of  Workshops  Including 
Railroad   Shops;    Authority   to   Make 

29  March  1951 

A  liberal  construction  of  G.  S.  95-4,  authorizing  the  Commissioner  of 
Labor  to  visit  and  inspect  factories,  mercantile  establishments,  mills, 
workshops,  etc.,  would  seem  to  give  the  Commissioner  of  Labor  the  au- 
thority to  make  safety  inspections  of  railroad  workshops  and  other  places 
employing  workers  in  the  transportation  industry. 


DIGEST  OF 
OPINIONS    TO   COMMISSIONER    OF    INSURANCE 

Insurance  Agents;   Policies  Required  to  be  Signed  by 
Resident  Licensed  Agents 

7  August  1950 

A  performance  bond  executed  by  a  nonresident  contractor  guaranteeing 
the  performance  of  work  done  in  North  Carolina  is  required  to  be  signed 
by  a  resident  licensed  agent  of  the  State.  A  bond  furnished  by  a  sub- 
contractor of  a  nonresident  contractor  would  also  have  to  be  countersigned 
by  a  resident  licensed   agent  of  this   State. 

Housing  Authority;  Exceptions  to  Building  Code  Regulations 

19  July  1950 

A  city  may  make  exceptions  to  its  own  building  code.  However,  it  may 
not  make  exceptions  to  the  State  building  code.  The  State  through  the 
North  Carolina  Building  Code  Council,  with  the  approval  of  the  Com- 
missioner of  Insurance,  may  make  changes  in  the  North  Carolina  build- 
ing code. 

Insurance;    Fraudulent   Claims 

1    September   1950 

All  criminal  actions  instituted  under  G.  S.  15-214,  relating  to  fraudulent 
claims  for  insurance,  should  be  instituted  in  the  county  where  such  claims 
are  filed. 
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Group  Life   Insurance;    Eligibility  of  State  Employees'   Association 

AS  A  Group  Unit  for  Group  Life  Insurance  Under  Chapter 

800   Session   Laws  of  1951 

16    July    1951 

Subsection  (6)  of  G.  S.  58-210,  the  same  being  Chapter  800  of  the 
Session  Laws  of  1951,  does  not  prohibit  the  State  Employees'  Association 
from  being  considered  as  a  group  for  the  purpose  of  issuing  policies  of 
group  life  insurance  and  in  our  opinion  such  association  is  a  permissible 
group  for  this  purpose. 

Insurance  Law;  Pools,  Groups  or  Associations;  Authority  of  the 

Commissioner  to  Limit  Insurance  Companies  Writing 

Risks  in  Certain  Occupancy  Classes 

27  July   1951 

The  Commissioner  of  Insurance  has  no  authority  to  limit  any  insurance 
company,  filing  under  the  provisions  of  the  above  section,  to  the  writing 
of  risks  in  certain  classes  only,  regardless  of  whether  or  not  said  writings 
are  limited  to  sprinklered  risks,  if  the  companies  writing  the  same  have 
maintained   standards   and   engineering   services   to   his   satisfaction. 

Group  Life  Insurance  Policies;   Employees  of  the  Federal 

Government;     Eligibility    for    Federal    Employees    to 

Purchase   Group   Life    Insurance   Where    Entire 

Premium  is  Paid  by  Employees 

11   October  1951 

Employees  of  the  Federal  Government  are  ineligible  to  purchase  group 
life  insurance  policies  under  G.  S.  58-210(6)  for  the  reason  that  they  are 
not  considered  employees  of  a  "political  subdivision"  of  the  State. 

Insurance   Department;    State   Employees   Association;   Group 
Accident  and  Health  Insurance 

17   October  1951 

The  North  Carolina  State  Employees  Association  cannot  be  a  policy- 
holder as  circumscribed  and  defined  by  the  group  health  and  accident  in- 
surance law. 

Collection  Agencies;    Permits   Required  from   Insurance 
Commissioner  before  Engaging  in  Such  Business 

6    December   1951 

A  person,  firm  or  corporation  which  simply  aids  and  advises  its  clients 
in  the  collection  of  its  delinquent  accounts,  and  which  never  actually  col- 
lects such  accounts  or  handles  any  funds  paid  by  a  debtor  to  his  creditors, 
is  not  required  to  secure  a  permit  from  the  Insurance  Commissioner  be- 
fore engaging  in  such  business  under  G.   S.   66-41. 
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Taxation;   Insurance  Companies;   Premium  Taxes;   Deposits  to  Cover 

Costs  of  Insurance;  Return  of  Unused  Portion  of  Deposits; 

Deductibility  of  Portion  of  Deposit  Returned 

22   January    1952 

Taxpayers  operating  under  G.  S.  58-131.4  insure  only  special  types  or 
classes  of  risks  on  a  deposit  basis.  Instead  of  filing  a  schedule  of  premium 
charges  with  the  Rating  Bureau,  taxpayer  files  with  that  Bureau  a 
schedule  of  deposits  required.  The  unused  or  unabsorbed  balance  of  the 
initial  premium  deposit  is  returned  to  the  policyholder  at  the  expiration 
of  the  policy  as  a  return  of  unabsorbed  premium  deposit.  Under  these 
circumstances,  the  taxpayer's  liability  under  G.  S.  105-228.5  should  be 
computed  only  on  the  amount  of  the  deposits  used  or  not  returned  to  the 
insured. 

Building  Code  Council;  Authority  to  Make  Changes  in  Building  Code 

19   February   1952 

North  Carolina  Building  Code  Council  has  authority  to  adopt  Building 
Code  Regulations  which  are  less  stringent  than  the  ones  now  existing 
established  by  the  North   Carolina   Building   Code. 

Workmen's  Compensation;  Co/erage  of  Volunteer  Firemen 

15  May  1952 

Sanitary  districts  organized  under  Article  6  of  Chapter  130  of  the 
General  Statutes  are  municipal  corporations  and  are  authorized  to 
establish  fire  departments  for  the  protection  of  property  within  these 
districts.  Being  municipal  corporations,  they  come  within  the  purview  of 
Section  8  of  Chapter  820  of  the  Session  Laws  of  1951,  and  the  provisions 
of  the  Workmen's   Compensation   Act  apply  to  them. 

Privately  organized  volunteer  fire  companies  which  are  not  under  the 
supervision  or  control  of  municipalities,  and  where  no  part  of  the  expense 
of  equipment,  payment  of  the  firemen  or  other  expenses  are  borne  by  such 
municipalities,  are  not  municipal  fire  departments  within  the  meaning  of 
Chapter  820  of  the  Session  Laws  of  1951.  Such  municipalities  are  not 
liable  in  case  of  injuries  to  volunteer  firemen  incurred  in  the  performance 
of  their  duties. 


DIGEST  OF 
OPINIONS  TO  ADJUTANT  GENERAL 

Personnel  Act;   Annual  Leave;   Computation  of  Length  of  Annual 
Leave;  Amount  of  Compensation  for  Annual  Lea^/e 

13  July  1951 

Under  the  Personnel  Act,  annual  leave  can  be  accumulated  up  to,  and 
including,  thirty  days.  An  employee  receives  compensation  while  on  an- 
nual leave  upon  exactly  the  same  basis  as  if  he  had  performed  services 
for  the  same  length  of  time. 


DIGEST  OF 

OPINIONS  TO  STATE  BOARD  OF 

ALCOHOLIC  CONTROL 

Intoxicating  Beverages;  Transportation  into  North  Carolina  to 
BE  Stored  and  Sold  by  Ships'  Chandler 

29   November   1950 

Article  3  of  Chapter  18  of  the  General  Statutes  prohibits  the  sale  of 
intoxicating-  beverages,  as  therein  defined,  in  this  state  except  through 
A. B.C.  stores,  and  G.  S.  14-49.2  reads  in  part  "The  vnlful  transportation 
of  alcoholic  beverages  within,  into,  or  through  the  State  of  North  Caro- 
lina in  quantities  in  excess  of  one  gallon  is  prohibited  except  for  delivery 
to  federal  reservations  to  vi^hich  has  been  ceded  exclusive  jurisdiction  by 
the  State  of  North  Carolina,  or  in  transporting  it  through  this  state  to 
another  state,  in  accordance  with  the  provisions  of  G.  S.  18-49.1  .  .  .  for 
delivery  to  federal   reservations." 

State  Board  of  Alcoholic  Control;  Power  and  Authority 
TO  Fix  Prices 

7  September  1951 

The  sale  of  a  carton  lot  of  8  pints  of  whiskey  at  a  uniform  price  in  the 
county  ABC  stores  of  the  State  would  not  violate  the  provisions  of  G.  S. 
18-39  (c)  which  authorizes  the  State  Board  of  Alcoholic  Control  to  require 
county  ABC  stores  to  maintain  uniform  prices  of  whiskey. 

State  Board  of  Alcoholic  Control;  Powers  to  Make 
Rules  and  Regulations 

18   September  1951 

When  a  beer  permit  has  been  revoked,  the  board  has  the  power  to 
make  a  regulation  to  the  effect  that  the  person  whose  license  has  been 
revoked  is  ineligible  to  apply  for  a  new  license  for  at  least  six  months. 
G.  S.  18-78. 

When  a  husband  or  wife  has  had  a  permit  revoked  and  the  spouse  of 
such  person  applies  for  a  new  license  for  the  same  location,  the  board 
has  the  power  to  conduct  an  investigation  to  see  whether  the  application 
is  made  in  good  faith  or  whether  such  person  is  acting  simply  as  the 
agent  of  the  other  spouse  in  order  to  evade  the  law;  and  if  the  board  finds 
that  the  application  is  not  made  in  good  faith,  it  may  refuse  to  issue  the 
license. 

When  an  application  for  a  license  has  been  refused,  the  board  has  power 
to  make  any  reasonable  regulation  as  to  the  length  of  time  that  must 
elapse  before  such  person  may  apply  for  a  new  license. 

G.  S.  110-7  forbids  any  minor  under  the  age  of  eighteen  years  to  work 
in  a  place  where  alcoholic  liquors  are  distilled,  rectified,  compounded, 
brewed,  manufactured,  bottled,  sold  or  dispensed,  with  a  proviso  that  this 
section  shall  not  prohibit  such  minor  from  working  in  any  establishment 
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where  beer  is  sold  and  not  consumed  on  the  premises,  and  to  which  has 
been  issued  an  "off  premises"  license. 

G.  S.  18-13  provides  for  the  issuance  of  a  search  warrant  based  upon 
proper  affidavit;  G.  S.  18-116.5  gives  ABC  inspectors  the  same  powers 
and  authority  as  other  peace  officers. 

Under  the  foregoing  power  it  would  seem  that  an  inspector  has  the 
authority  to  seize  whiskey  being  openly  displayed  on  tables  and  to  arrest 
the  offender.  G.  S.  18-51. 

G.  S.  15-39  gives  a  peace  officer  the  authority  to  arrest  without  warrant 
for  a  misdemeanor  committed  in  his  presence. 

It  would  seem  that  the  director  of  the  Malt  Beverage  Division  is  not  a 
public  officer  as  that  term  is  generally  used.  Therefore,  it  is  not  necessory 
for  him  to  take  and  subscribe  to  an  oath  of  office. 

Section  506(a)  of  the  Revenue  Act  (G.  S.  18-69.1)  seems  to  have  been 
passed  for  two  purposes:  (1)  to  prevent  a  wholesaler  or  bottler  from  mak- 
ing a  contract  with  a  retailer  requiring  that  retailer  to  purchase  the 
products  of  the  wholesaler  or  bottler  to  the  exclusion  of  the  products  of 
other  dealers  in  North  Carolina,  and  (2)  to  prevent  the  manufacturer 
or  bottler  from  acquiring  an  interest  in  the  business  of  the  retailer  so  as 
to  exercise  an  undue  influence  upon  the  retailer  in  bringing  about  the  ex- 
clusive use  by  the  retailer  of  the  products  of  the  particular  manufacturer 
or  bottler. 

State   Board   of   Alcoholic   Control;    Power  to   Revoke  License; 

Permitting  Gambling  in  Licensed  Establishments;  Violations 

BY  Manufacturer  of  Section  506(a)  of  the  Revenue  Act 

12  October  1951 

It  would  seem  that  if  a  licensee  permits  gambling  in  his  establishment 
he  violates  the  provisions  of  G.  S.  18-78,  thus  giving  the  board  authority 
to  revoke  his  license  after  a  hearing. 

It  would  also  seem  that  the  officers,  inspectors  and  investigators  of  the 
Malt  Beverage  Division  have  authority  to  seize  such  gambling  equipment 
and  swear  warrants  for  the  persons  operating  such  places  of  business, 
but  that  the  actual  order  for  the  confiscation  of  gambling  equipment 
seized  can  be  made  only  by  the  court  trying  the  case. 

It  would  also  seem  that  a  manufacturer  of  equipment  violates  the  pro- 
visions of  Section  506(a)  of  the  Revenue  Act  by  selling  such  equipment 
to  a  local  dealer  and  taking  back  for  a  balance  of  the  purchase  price  a 
note  payable  in  installments  and  secured  by  a  conditional  sales  contract 
on  the  equipment;  or  by  becoming  a  co-maker  with  the  local  dealer  on  the 
note  to  a  bank  or  other  lending  agency  for  borrowed  money  when  the 
money  so  borrowed  is  all  paid  to  the  manufacturer  for  the  purchase  price 
of  the  equipment.  However,  it  is  suggested  that  a  test  case  be  brought 
and  taken  to  the  Supreme  Court  on  these  points. 

Alcoholic  Beverages;  Advertising  by  Radio  or  Television 

21  November  1951 

Since  G.  S.  18-60  defines  alcoholic  beverages  within  the  contemplation 
of  the  Alcoholic  Beverage  Control  Act  of  1937  as  alcoholic  beverages  con- 
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taining  more  than  14%  of  alcohol  by  volume,  it  would  seem  that  it  is  not 
unlawful  to  advertise  the  sale  of  legal  beer  in  North  Carolina  by  radio. 
The  1937  Act  does  not  use  the  term  "television",  but  the  foregoing  would 
seem  to  be  applicable  to  advertising  by  television. 

It  would  seem  that  the  awarding  of  prizes  on  radio  and  television  pro- 
grams under  the  circumstances  described  in  the  attached  memorandum, 
is  not  unlawful.  However,  under  the  authority  given  in  G.  S.  18-55  it 
would  seem  that  the  several  County  ABC  Boards,  by  and  with  the  consent 
and  approval  of  the  State  Board,  have  the  authority,  within  their  discretion 
to  prohibit  such  programs  by  regulation.  . 

Wine  and  Beer;  Sale  of  Wine  in  Pinehurst  and  Southern  Pines 

18  December  1951 

Where  a  city  or  town  votes  in  favor  of  the  sale  of  wine  and  beer  sub- 
sequent to  the  date  on  which  the  county  has  voted  against  such  sales, 
the  State  Board  of  Alcoholic  Control  has  authority  to  issue  permits  for 
the  sale  of  such  beverages  in   such  cities  or  towns. 

Intoxicating  Liquor;  A. B.C.  Stamps  Forged  or  Stolen;  Offenses 

3  March  1952 

There  are  no  provisions  in  the  A. B.C.  laws  dealing  with  the  unauthorized 
use  of  State  tax  stamps  for  intoxicating  liquor  nor  are  there  any  laws 
specifically  prohibiting  the  forging  of  such  stamps  or  the  larceny  of  same. 
It  is  not  unlawful  to  possess  A.B.C.  liquor  if  the  container  shows  the 
Federal  tax  stamp  or  the  State  stamp  tax.  There  is  no  requirement  that 
it  shall  show  both. 

Beer  and  Wine;  Authority  of  Inspectors 

1  April  1952 

Under  G.  S.  18-140  and  considering  what  our  court  said  in  the  cases 
of  STATE  V.  HARDY,  209  N.  C.  83  and  STATE  v.  CARPENTER,  215 
N.  C.  635,  it  would  seem  that  an  inspector  of  the  Malt  Beverage  Division 
has  authority  to  inspect  the  living  quarters  when  an  operator  lives  in 
the  back  of  a  beer  outlet  and  the  li\'ing  quarters  are  separated  from  that 
part  of  the  building  used  as  a  beer  outlet  only  by  connecting  doors. 

It  would  seem  that  such  an  inspector  may  perform  his  duties  on  Sun- 
day. 

It  would  also  seem  that  an  inspector  of  the  Malt  Beverage  Division  is 
required  to  have  a  search  warrant  in  only  those  cases  in  which  other 
law  enforcement  officers  are  required  to  have  search  warrants. 

It  would  seem  also  that  a  reasonable  construction  of  G.  S.  18-72  limits 
the  place  where  "on  premises"  license  may  be  used  to  the  building  in 
which  the  beer  outlet  is  actually  located  and  does  not  include  a  separate 
building  owned  by  the  operator  but  located  on  the  same  lot  and  com- 
pletely separated  from  the  building  in  which  the  beer  outlet  is  located. 
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Beer  and  Wine;  Removing  Wine  from  Original  Bottle,  Refiltering     ™ 
THE  Wine  and  Refilling  the  Bottle 

28  May   1952 

G.  S.  106-121  (c)  defines  food  as  articles  used  for  food  or  drink  for 
man  or  other  animals.  This  would  include  wine.  G.  S.  106-129  ^a)  pro- 
vides that  food  shall  be  deemed  to  be  adulterated  if  it  has  been  produced, 
prepared,  packed  or  held  under  insanitary  conditions  whereby  it  may  have 
become  contaminated  with  filth  or  whereby  it  may  have  been  rendered 
diseased,  unwholesome  or  injurious  to  health.  If  sealed  bottles  of  wine 
are  opened,  and  refiltered  under  insanitary  conditions,  the  wine  would 
seem  to  be  adulterated  within  the  meaning  of  the  statute.  In  addition,  the 
opening  of  the  bottle  necessarily  means  the  removal  of  the  tax  stamp 
required  by  G.  S.  18-81  (r)  and  would  necessitate  the  purchase  of  another 
stamp  and  it  would  also  seem  that  the  opening  of  the  bottles  and  refilling 
with  wine  might  do  an  injustice  to  the  original  bottler.  He  could  probably 
maintain  an  injunction  proceeding  to  prevent  such  practice. 


DIGEST  OF 
OPINIONS  TO  COMMISSIONER  OF  BANKS 

Banks;   Safety  Deposit  Boxes;   Failure  of  Customer  to  Pay 
Rent;  Method  of  Collection 

19  September  1950 

Upon  the  failure  of  a  bank  customer  to  pay  the  rent  on  a  safety  deposit 
box,  the  most  appropriate  procedure  would  be  for  the  bank  to  institute 
an  action  for  the  collection  of  the  rent  against  the  holder  of  the  box  and, 
upon  obtaining  judgment,  have  the  contents  of  the  box  sold  under  execu- 
tion for  the  payment  of  the  rent. 

Banks-Banking;    Branch    Bank;    What    Constitutes 

1   June   1951 

Setting  up  of  a  time  payment  department  in  a  separate  building  would 
not  constitute  a  branch  bank  or  operating  a  teller's  window. 

Banks  and  Banking;   Branch   Banks;   Tellers  Window^s; 
Capital  Requirements 

26  June  1951 

The  capital  stock  requirements  as  set  out  in  G.  S.  53-62  must  be  com- 
plied with  if  the  parent  bank  is  operating  a  "full-powered  branch  bank" 
even  though  the  parent  bank  has  received  authority  from  the  Banking 
Commission  to  operate  a  tellers  window. 
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Banks  and  Banking;   Requirement  that  National  Banks  Show  the 
Amount  of  State  Deposits  in  Their  Published  Statements 

28  June  1951 

All  banks,  including  National  banks,  who  receive  deposits  of  State  funds 
are  required  to  show  in  their  published  statements  the  amount  of  money 
on  deposit  in  such  banks  to  the  credit  of  the  State  of  North  Carolina  or 
of  any  official  thereof. 

Banks  and  Banking;  Supervision  of  Small  Loan  Agencies  Exempted 
Under  Chapter  282,  Session  Lav^^s  of  1945 

22  August  1951 

The  Commissioner  of  Banks  has  no  authority  to  assume  supervision  over 
industrial  loan  agencies  exempted  from  the  provisions  of  Article  15,  Chap- 
ter 53,  of  the  General  Statutes,  and  cannot  authorize  the  registration  of 
such  exempted  agencies. 

Banks;  Loan  Limitations;  Public  Housing  Administration 
Short-term  Notes 

9  June  1952 

Whether  the  limitation  on  loans  made  by  G.  S.  53-46  will  apply  to  short- 
term  loans  by  local  units  of  the  Public  Housing  Administration  would 
depend  upon  whether  or  not  such  securities  were  interest-bearing  obliga- 
tions of  the  United  States  as  mentioned  in  said  section.  This  question  is 
open  for  further  consideration  after  considering  all  available  authorities. 

Banks;  Industrial  Banks;  Industrial  Small  Loan  Agencies; 
Fines  Charged  to  Borrowers 

18  June  1952 

There  is  no  authority  in  the  statute  authorizing  an  industrial  bank  or 
an  industrial  loan  agency  to  charge  a  borrower  a  fine  upon  any  install- 
ment loan  contract.  The  charges  which  may  be  made  in  connection  with 
such  loans  made  by  such  agencies  are  confined  to  those  prescribed  by 
statute. 


DIGEST  OF 

OPINIONS  TO  STATE  COMMISSION 

FOR  THE  BLIND 

State  Commission  for  the  Blind  ;  Regulations  ;  Filing  Regulations 
In  Office  of  Clerk  of  Superior  Court 

23  August  1950 

The  North  Carolina  State  Commission  for  the  Blind  is  not  required  to 
file  any  regulations  in  the  office  of  the  Clerk  of  the  Superior  Court  of  any 
county  in  the   State  by  virtue  of  G.   S.   143-198.1    (Chapter  378,   Session 
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Laws  of  1949).  I  do  not  think  that  you  are  required  to  file  your  rules 
and  regulations  with  the  Secretary  of  State  as  required  by  Article  18  of 
Chapter  143  of  the  General  Statutes. 

Aid  TO  THE  Blind;  Persons  Entitled  Thereto;  Aid  to  Dependent 
Children;  Aid  to  the  Permanently  and  Totally  Disabled 

14  August  1951 

Needy  blind  persons  should  receive  aid  under  the  provisions  of  law 
applicable  to  such  persons  and  not  through  other  categories  of  assistance 
administered  under  the  supervision  of  the  State  Board  of  Public  Welfare. 
This  applies  also  to  the  fourth  category  of  public  assistance  which  is  Aid 
to  the  Permanently  and  Totally  Disabled. 

State  Commission  for  the  Blind;  Chapter  319,  Session  Laws  of  1951; 

Authority  of  Commission  for  the  Blind  to  Set  Up  Professional 

Advisory  Committee  Containing  Members  of  Medical 

and  Optometric  Refractionists 

2  October  1951 

The  provisions  of  G.S.  111-14  relate  to  the  Public  Assistance  Program 
of  the  State  Commission  for  the  Blind.  The  Commission  is  not  authorized 
to  pay  fees  to  a  medical  expert  or  optometrist  who  is  selected  and  designa- 
ted by  an  applicant  for  assistance,  and  which  examination  is  made  before 
the  applicant  has  been  adjudged  eligible  for  assistance.  The  Commission 
is  authorized  to  employ  its  own  experts,  both  medical  or  optometrists,  for 
the  purpose  of  making  its  own  investigations  and  examinations  and  to 
pay  such  experts. 


DIGEST  OF 
OPINIONS  TO  BUDGET  BUREAU 

Budget   Bureau;    Employment   of   Necessary   Engineers;    Allotments 
from  Contingency  and  Emergency  Fund 

::::^  23  August  1950 

The  Director  of  the  Budget  is  authorized  under  the  Executive  Budget 
Act  to  employ  engineers  and  such  other  special  help  as  may  be  necessary 
to  carry  out  the  duties  of  his  office,  and  the  expense  of  such  employinent  is 
payable  out  of  the  Contingency  and  Emergency  Fund. 

Public  Contracts;   Bid  Security 

21    November    1950 

Bids  on  State  contracts  must  be  accompanied  by  a  deposit  in  cash  or 
a  certified  check  in  an  amount  equal  to  not  less  than  two  per  cent   (2%) 
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of  the  proposal.    A  higher  percentage  may  be  required  by  the  State  should 
it  be  deemed  advisable. 

Highway  Bonds;  Sinking  Funds;  Right  to  Withdraw  Therefrom 

7    February    1951 

Interest  requirements  on  sinking  fund  bonds  may  not  be  withdrawn 
from  the  sinking  funds  as  well  as  principal  requirements  until  the  amount 
in  the  sinking  fund  is  sufficient  to  pay  both  the  principal  and  all  interest 
which  will  accrue  on  the  bond  up  to  the  time  of  retirement. 

The  Legislature  could  not  validly  change  any  of  the  provisions  creating 
sinking  funds  because  these  provisions   are  contractual  in   character. 

Sinking  funds  of  different  issues  of  bonds  may  not  be  legally  consoliated 
if  the  result  is  to  withdraw  from  any  particular  sinking  fund  deposits 
any  amount  required  by  law  to  be  deposited  therein. 

Real  Property  Adjoining  Landowner;   Projecting  Awning  0/er  and 
Above  Real  Property  of  Adjoining  Landowner 

17  January   1952 

The  State  cannot  hang  awnings  on  its  buildings  which  project  out  and 
over  the  land  of  an  adjoining  landowner  without  such  landowner's  per- 
mission. 

Contract  Dated  June  8,   1951   Between   North   Carolina   State  Ports 
Authority  and  J.  A.  Jones  Construction  Company 

25   February   1952 

Since  the  contract  in  question  contained  an  alternate  providing  for 
$21,000  additional  compensation  in  case  the  contractor  should  be  required 
to  furnish,  haul  and  place  approximately  14,000  cubic  yards  of  fill  under 
warehouse  from  sources  off  project  site,  and  since  it  is  also  specifically 
stipulated  in  the  contract  that  the  engineers  may  omit  any  items  of  work 
stated  in  the  proposal  provided  that  the  total  value  of  such  omissions 
does  no  exceed  20%  of  the  total  contract  amount  of  $609,700,  it  wouh' 
seem  that  the  engineers  have  the  right  to  eliminate  the  alternate;  thus 
reducing  the  contract  price  by  $21,000. 

Motor  Vehicles;   Operators'  and  Chauffeurs'  License  Fund; 
Accident  Records  Section 

17   March  1952 

The  Operators'  and  Chauffeurs'  License  Fund  may  be  used  only  for  the 
administration  of  G.  S.  20-7.  It  may  be  used  to  employ  personnel  whose 
duties  have  a  reasonable  relation  to  the  examination  of  applicants  for 
license,  the  issuance  of  licenses,  and  the  determination  of  whether  license 
holders  should  be  re-examined.  It  may  not  be  used  for  expenses  incurred 
in  the  administration  of  other  phases  of  the  Driver's  License  Act  or  of 
the  Highway  Safety  Program. 


DIGEST  OF 
OPINIONS  TO  BOARD  OF  COSMETIC  ART 

North   Carolina   State  Board  of  Cosmetic  Art;   Authority  to 
Employ  Counsel;  Expenditure  of  Public  Funds 

31  July  1951 

The  North  Carolina  State  Board  of  Cosmetic  Art  has  no  authority  to 
expend  the  public  funds  of  its  agency  to  pay  counsel  fees  or  expenses  of 
litigation  which  it  did  not  authorize  and  was  not  consulted  about,  and 
for  which  it  made  no  application  to  the  Attorney  General  or  Governor 
for  the  employment  of  such  counsel  and  the  payment  of  such  expenses. 


DIGEST  OF 

OPINIONS  TO  STATE  BOARD  OF  EDUCATION 

School  Law;  G.  S.  115-341;  Compensation  to  School  Children 
Injured  in  or  by  School  Bus — Minnie  Jean  Macey 

21   June   1951 

In  order  for  compensation  to  be  paid,  under  the  provisions  of  G.  S.  115- 
341,  to  parents  of  children  who  are  injured,  the  injury  must  occur  while 
such  child  is  riding  on  a  school  bus  to  and  from  school,  or  from  the  oper- 
ation of  said  bus  on  the  school  grounds  or  in  transporting  children  to  and 
from  school. 

School  Law;  State  Board  of  Education;  Extension  of  Boundaries 
OF  City  Administrative  Unit 

26  June  1951 

A  petition  for  annexation  of  contiguous  territory  so  as  to  include  same 
in  the  boundaries  of  a  City  Administrative  Unit  under  G.  S.  115-100  should 
show  that  all  of  the  taxpayers  in  the  proposed  territory  to  be  annexed 
join  in  the  petition.  The  word  "contingent"  in  the  petition  should  be 
changed  to  the  word  "contiguous." 

Education;  Chapter  1163     of  the  Session  Laws  of  1951;  Use  of 

Signature  Machine;   Liability  of  Indemnity  Bond  for 

Unauthorized  Use  of  Signature  Machine 

3  July  1951 

Chapter  1163  of  the  Session  Laws  of  1951  authorizing  the  use  of  signa- 
ture machines  by  local  school  units  makes  the  sureties  on  bonds  liable  for 
unauthorized  use  of  the  machine,  and  the  statute  is  to  be  construed  as  a 
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part  of  the  bond.  Any  extra  expense  involved  in  securing  State  funds 
dispensed  by  local  units  as  to  bond  coverage  because  of  the  use  of  signa- 
ture machines  should  be  paid  by  the  local  unit  because  that  unit,  by 
adopting  the  signature  machine,   causes  this   extra  expense   to   arise. 

Education;   State  Board  of  Education;   Right  to  Deduct  Checks 
FOR  Group  Life  Insurance 

7    September    1951 

There  is  no  authority  for  the  treasurer  or  fiscal  officer  of  the  county 
board  of  education  or  the  various  city  administrative  units  to  make  deduc- 
tions from  the  salary  checks  of  school  mechanics  for  the  purpose  of  pay- 
ing the  deductions  to  the  Treasurer  of  the  Mechanics  Association  who, 
in  turn,  will  use  the  funds  to  pay  premiums  for  group  accident,  health 
and  life  insurance. 

Teacher  Contract — Alamance  County 

21    September    1951 

When  a  vacancy  in  a  teaching  position  exists  and  when  the  principal 
of  the  school  recommends  to  the  county  board  of  education  that  a  teacher 
be  elected  for  only  the  remainder  of  the  school  term  and  the  teacher  is 
elected  upon  the  understanding  that  he  is  to  serve  as  a  substitute  teacher 
for  only  the  remainder  of  that  school  year,  and  when  the  Certificate  of 
Notification  states  that  the  teacher  is  elected  for  only  the  remaining  part 
of  the  school  year,  such  teacher  does  not  have  a  continuing  contract  in 
spite  of  the  fact  that  the  contract  actually  signed  fails  to  indicate  that 
the  election  is  only  for  the  remaining  part  of  the  current  school  year. 

Schools;  Chapter  1059,  Session  Laws  of  1951;  Article  49,  Chapter  115 

of  the  General  Statutes;  1951  Act  Does  Not 

Repeal  Previous  Statutes 

29  November  1951 

Article  49  of  Chapter  115  of  the  General  Statutes  authorizes  and  directs 
the  State  Board  of  Education  to  set  up  in  its  budget  a  sum  of  money 
deemed  sufficient  to  pay  the  claims  authorized  in  the  Article;  authorizes 
and  directs  the  State  Board  of  Education  to  pay  out  of  said  fund  to  the 
parent,  guardian,  executor  or  administrator  of  any  school  child  who  may 
be  injured  and/or  whose  death  results  from  injuries  received  while  such 
child  is  riding  on  a  school  bus  to  and  from  the  public  schools  of  the  State, 
or  fi'om  the  operation  of  said  bus  on  the  school  grounds,  or  in  transporting 
children  to  and  from  public  schools  of  the  State,  the  medical,  surgical, 
hospital  and  funeral  expenses  incurred  on  account  of  such  injuries  and/or 
death  of  such  child  in  an  amount  not  exceeding  $600;  provides  that  the 
right  to  compensation  shall  be  forever  barred  unless  a  claim  be  filed  within 
one  year  after  the  accident,  and  if  death  results,  within  one  year  after  the 
death;  authorizes  and  empowers  the  State  Board  of  Education  under  rules 
and   regulations   to   be  promulgated  by   the  Board   to   approve    any  claim 
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authorized  by  the  Article,  and  when  such  claim  is  approved  such  action 
shall  be  final;  and  provides  that  such  claims  shall  be  paid  regardless  of 
whether  or  not  the  injury  received  by  said  school  child  shall  have  been 
due  to  the  negligence  of  the  driver  of  the  school  bus. 

Section  1,  Chapter  1059,  Session  Laws  of  1951,  constitutes  the  Indus- 
trial Commission  a  court  for  the  purpose  of  hearing  and  passing  upon 
tort  claims  against  the  State  Board  of  Education,  the  State  Highway  and 
Public  Works  Commission  and  all  other  departments,  institutions  and 
agencies  of  the  State.  The  Industrial  Commission  is  required  to  determine 
whether  each  individual  claim  arose  as  a  result  of  a  negligent  act  of  a 
State  employee  while  acting  within  the  scope  of  his  employment  and  with- 
out contributory  negligence  on  the  part  of  the  claimant  or  the  person  in 
whose  behalf  the  claim  is  asserted,  thus  applying  common  law  principles 
as  to  tort  liability. 

It  is  thought  that  the  two  foregoing  statutes  are  not  in  conflict  and 
that  the  1951  Act  does  not  repeal  the  previous  statutes. 

Schools;  Chapter  1059,  Session  Laws  of  1951;  Article  49,  Chapter  115 

OF  the  General  Statutes;  1951  Act  Does  Not 

Repeal  Previous  Statutes 

22  January  1952 

In  a  case  to  which  G.  S.  115-341  is  applicable  the  State  Board  of  Edu- 
cation is  not  authorized  to  pay  more  than  $600  toward  the  medical,  sur- 
gical, hospital  and  funeral  expenses  incurred  on  account  of  such  injuries 
and/or  death  of  a  child.  When  a  person  elects  to  proceed  under  the  pro- 
visions of  G.  S.  115-341,  it  would  seem  that  he  has  waived  his  rights  to 
compensation  under  Chapter  1059,  Session  Laws  of  1951. 

Schools;  Sale  of  Activity  School  Bus 

4  February  1952 

It  is  thought  that  G.  S.  115-86  is  applicable  to  the  sale  of  an  activity 
school  bus  owned  by  a  city  administrative  unit  and  purchased  through  the 
Division  of  Purchase  and  Contract.  It  is  also  thought  that  G.  S.  143-49  (e) 
is  not  applicable  since  the  property  does  not  belong  to  the  State  govern- 
ment or  to  any  of  its  departments,  institutions  or  agencies. 

Reasoning  by  analogy  from  G.  S.  115-363  (c)  it  is  thought  that  the 
proceeds  of  sale  should  be  paid  to  the  treasurer  of  the  city  school  board 
to  be  held  by  him  for  the  capital  outlay  fund  of  the  city  administrative 
unit. 

Workmen's  Compensation;  Retirement  Benefits 

11  February  1952 

Funds  received  from  the  Teachers'  and  State  Employees'  Retirement 
System  by  an  employee  do  not  affect  any  Workmen's  Compensation  which 
may  become  due  a  teacher  for  temporary,  total  or  permanent  partial  dis- 
ability. Retirement  funds  paid  to  a  retired  state  employee  are  not  pay- 
ments in  lieu  of  compensation. 
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Schools;  State  Board  of  Education;  Power  of  Board  to  Adopt 
Regulations  As  to  Participation  of  Local  Schools  in 

INTERSCHOLASTIC  SpORTS  PROGRAM 

4  June  1952 

Section  9,  Article  9,  of  the  State  Constitution  enumerates  certain  express 
powers  of  the  State  Board  of  Education,  among  them  "generally  to  super- 
vise and  administer  the  free  public  school  system  of  the  State,  and  make 
all  needful  rules  and  regulations  in  relation  thereto."  In  24  R.C.L.  Section 
23,  page  575,  we  find:  "The  power  to  adopt  rules  and  regulations  is  not 
limited  to  those  concerning  the  conduct  of  pupils  in  school  hours,  but  may 
within  proper  limits  extend  to  their  conduct  in  non-school  hours  as  well." 

From  the  foregoing  it  would  seem  that  the  State  Board  of  Education 
has  the  power  to  adopt  reasonable  rules  and  regulations  as  to  the  partici- 
pation of  local  schools  in  athletic  contests.  In  the  case  of  HOSPITAL  v. 
JOINT  COMMITTEE,  234  N.  C.  673,  our  Supreme  Court  held  an  admin- 
istrative board  cannot  share  its  authority  jointly  with  an  advisory  com- 
mittee. Therefore,  it  is  thought  that  the  State  Board  of  Education  in  the 
making  and  administration  of  rules  and  regulations  as  to  athletic  contests 
cannot  share  responsibility  vdth  an  advisory  committee. 


DIGEST  OF 
OPINIONS  TO  STATE  BOARD  OF  ELECTIONS 

Elections;  Printing  Ballots  for  Offices  for  Which 
No  Candidates  Have  Filed 

20  September  1950 

The  Election  Law  on  the  subject  is  silent  but  I  believe  the  best  course 
to  pursue  would  be  to  recommend  to  the  various  County  Boards  of  Elec- 
tion that  a  blank  ballot  be  provided  for  township  offices  vdth  sufficient 
space  for  write-ins  of  the  names  of  persons  the  electors  wish  to  vote  for 
as  Constable  and  Justice  of  Peace. 

Distribution  of  Applications  for  Absentee  Ballots 

6  October  1950 

The  applications  for  absentee  ballots  are  of  no  significance  or  value  until 
they  have  been  filled  in  and  filed  or  mailed  in  as  required  by  law  and  no 
accounting  for  unused  blank  applications  for  absentee  ballots  is  required. 
If  the  Chairman  of  the  County  Board  of  Elections  considers  that  the  re- 
quest is  not  unreasonable  and  that  there  is  a  probable  legal  use  for  the 
blank  applications,  I  think  he  would  be  justified  in  delivering  such  number 
of  blank  applications  as  would  seem  to  be  reasonable. 
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Special  Election;  Time  When  the  Vote  Must  Be  Canvassed 

3  November  1950 

The  provisions  of  G.  S.  163-95,  requiring  that  the  vote  in  a  special  elec- 
tion shall  be  canvassed  not  later  than  ten  days  after  the  election  would  be 
considered  as  directory  rather  than  mandatory  and  would  not  make  the 
canvass  of  the  vote  and  declaration  of  the  result  at  a  later  date  invalid. 
If  a  special  election  was  not  being  held  at  the  same  time  as  the  General 
Election,  the  vote  should  be  canvassed  and  the  returns  made  within  ten 
days,  as  provided  by  the  statute,  but  I  do  not  think  that  the  failure  to  do 
so   within   that  time  limitation   would   invalidate   the   elecion   in   any  way. 

Election  Law;  Re:   Canvass  of  Votes  After  Certificate  of  Election 
Has  Been  Furnished,  and  Induction  Into  Office 

27  November  1950 

The  only  way  in  which  the  title  to  the  office  of  any  person  holding  same 
could  be  tried  is  by  an  action  in  the  nature  of  quo  warranto,  as  provided 
by  G.  S.  1-516.  SAUNDERS  v.  CATLING,  81  N.  C.  298,  OWENS  v. 
CHAPLIN,  228  N.  C.  705. 

Elections;   Primaries;   Candidate  Must  Be  Registered  As  Member  of 

Political  Party  for  Which  He  Files  as  Candidate;  Party 

Affiliation  Can  Be  Changed  Only  During 

Registration  Period 

4  October  1951 

Change  of  party  affiliation  can  be  made  only  during  registration  period. 
A  person  cannot  file  as  a  candidate  for  office  of  a  political  party  except  as 
a  candidate  of  the  party  with  which  he  is  affiliated  as  shown  by  the  reg- 
istration books. 

Election  Laws;  Voting  for  Group  Candidates 

17  March  1952 

Where  a  voter  marks  his  ticket  in  the  circle  at  the  top  of  the  ballot 
and  also  marks  the  ticket  on  the  opposite  side  for  one  or  more  of  a  group 
of  candidates,  he  would,  in  so  doing,  vote  only  for  the  individuals  in  the 
group  which  he  has  marked.  In  other  words,  if  a  person  desires  to  split 
his  ticket  in  voting  for  a  group  of  candidates,  he  would  only  vote  for  those 
which  he  actually  marked  in  the  place  opposite  the  name  of  the  candidate 
of  his  choice. 

Primary  Elections;  Party  Affiliation  of  Candidates;  When  Vacancies 
May  Be  Filled  by  Party  Executive  Committees 

27  May  1952 

No  person  shall  be  permitted  to  file  as  a  candidate  of  any  political  party 
in  the  party  primary  when  such  person,  at  the  time  of  filing  his  or  her 
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notice  of  candidacy,  is  registered  on  the  registration  book  as  an  affiliate 
of  a  different  political  party  from  that  party  in  whose  primaiy  he  or  she 
is  now  attempting  to  file  as  a  candidate. 


DIGEST  OF 

OPINIONS    OF    EMPLOYMENT   SECURITY 

COMMISSION 

Employment  Security  Act;  Refund  of  Taxes  Paid  Voluntarily 
Through  Error  of  Law  or  Fact 

18  April  1951 

Under  the  Employment  Security  Act,  the  taxpayer  must  resort  to  the 
remedies  that  the  Legislature  has  established,  and  he  must  do  so  at  the 
time  and  in  the  manner  that  the  statute  and  regulations  provide.  Refund 
of  unemployment  security  taxes  may  be  made  only  under  the  procedure 
set  out  in  the  Act,  and  recourse  may  not  be  had  to  G.  S.  105-407,  relating 
to  a  refund  of  tax  of  the  State. 

Employment    Security   Agency;    Hearings   Before    Commission   to 

Determine  Liability  or  Status;  G.  S.  96-4(m,o,p,q)  ;  Method 

OF  Taking  Evidence  to  Be  Used  Before 

Commission;  Deputy 

13  February  1952 

It  is  necessary  for  a  proper  and  efficient  administration  of  the  Employ- 
ment Security  Act  to  invariably  have  an  attorney  and  a  reporter  rather 
than  a  field  representative  to  perform  the  duty  of  eliciting  evidence  for 
transmission  to  the  Commission  for  findings  of  fact  and  determination. 
This  is  the  procedure  which  has  consistently  been  followed  in  this  State 
and  is  a  requirement  of  the  North  Carolina  Employment  Security  Act. 


DIGEST  OF 
OPINIONS  TO  THE  GREATER  UNIVERSITY 

Escheats;  Unclaimed  Funds  Held  or  Owning  From  FSA  by  Hospital 
Care  Association  and  Hospital  Savings  Association 

20  July  1950 

Unclaimed  funds  held  or  owing  from  Fedei*al  Security  Administration 
by  Hospital  Care  Association  and  Hospital  Savings  Association  are  subject 
to  escheat  under  the  provisions  of  G.  S.  116-23. 
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Educational  Institutions;  Necessary  Residence  for  Students  Claiming 

Preferential  Considerations  in  Admission  to  State 

Institutions;  Alien  Residents 

23  October  1950 

Residence  is  dwelling  in  a  place  for  some  continuance  of  time,  and  is 
not  synonymous  with  domicile,  but  means  a  fixed  and  permanent  abode  or 
dwelling,  as  distinguished  from  a  mere  temporary  locality  of  existence; 
and  to  entitle  one  to  the  character  of  a  resident,  there  must  be  a  settled, 
fixed  abode,  and  an  intention  to  remain  permanently,  or  at  least  for  some 
time,  for  business  or  other  purpose.  Residence  indicates  permanency  of 
occupation  as  distinct  from  lodging  or  boarding  or  temporary  occupation. 
Residence  indicates  the  place  where  man  has  his  fixed  and  permanent  abode 
and  to  which,  whenever  he  is  absent,  he  has  the  intention  of  returning. 
Residence  means  the  place  where  one  resides;  an  abode,  a  dwelling  or 
habitation.  Residence  is  made  up  of  fact  and  intention.  There  must  be 
the  fact  of  abode  and  the  intention  of  remaining.  A  place  of  residence 
in  the  ccmmon-law  acceptation  of  the  term  means  a  fixed  and  permanent 
abode,  a  dwelling  place  for  the  time  being,  contradistinguished  from  a  mere 
temporary  local  residence. 

State  Taxation;  Military  Personnel  Stationed  in  North  Carolina 

20  March  1951 

The  non-payment  of  taxes  where  taxes  would  otherwise  be  due  to  be 
paid  by  a  resident  is  strongly  indicative  of  a  lack  of  intent  to  become  a 
resident  of  the  State  of  North  Carolina,  such  non-payment  because  of 
exemptions  referred  to  above,  which  apply  to  our  residents  as  well  as  non- 
residents, and  because  of  the  non-taxability  of  personal  property  located 
on  military  posts,  exclusive  jurisdiction  of  which  has  been  ceded  to  the 
United  States,  cannot  be  regarded  as  conclusive,  as  a  bona  fide  resident 
of  this  State  is  not  deprived  of  his  residence  for  non-payment  of  taxes. 
He  merely  thereby  becomes  a  tax  delinquent. 

Bills  and  Notes;  Lost  Instruments;  Holders  in  Due  Course 

5  June  1951 

The  holder  in  due  course  of  a  negotiable  instrument,  which  had  been 
lost  by  the  payee  who  had  endorsed  it  in  blank,  may  recover  from  the 
drawer  the  face  value  of  the  check. 

Greater  University  of  North  Carolina;  Resident  and 
Nonresident  Tuition  Fees 

8  August  1951 

In  order  to  receive  the  benefits  of  resident  tuition  fees,  a  person  must 
be  a  bona  fide  citizen  of  this  State,  and  the  fact  that  a  brother  of  a  non- 
resident qualified  as  a  guardian  would  not  entitle  him  to  the  benefits  of 
resident  tuition  fees. 
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Sales  Tax;  University  of  North  Carolina;  Carolina  Inn; 
Sales  to  the  Inn 

6  December  1951 

By  virtue  of  the  exemptions  contained  in  Subsection  (d)  and  (q)  of 
G.  S.  105-169,  the  Carolina  Inn,  which  is  owned  and  operated  by  the  Uni- 
versity of  North  Carolina,  is  exempt  from  the  payment  of  sales  taxes  on 
purchases  made  by  the  Inn. 

License  Tax;  Three  Per  Cent  Admissions  Tax;  Theatrical 

Performances;  Exemptions;  Carolina  Playmakers; 

Section  108 

17  April  1952 

A  college  play  is  exempt  from  the  State  license  tax  when  it  is  produced 
by  students  or  faculty  or  local  citizens  or  any  combination  thereof  for  the 
benefit  of  religious,  charitable,  benevolent,  or  educational  purposes  when 
no  compensation  is  paid  to  such  faculty  members,  students  or  local  citizens. 

State  College  Print  Shop;  Use  of  One-half  of  Earnings  by 
General  Alumnae  Association 

26  June  1952 

The  character  of  ownership  by  the  General  Alumnae  Association  of  the 
Print  Shop  is  a  question  of  fact  to  be  determined  by  the  Governing 
authorities  of  the  Institution  in  the  absence  of  an  agreement  by  the  parties 
with  respect  thereto. 


DIGEST  OF 
OPINIONS  TO  STATE  BOARD  OF  HEALTH 

Public  Health;  Vital  Statistics;  Adoption;   Birth  Certificate  of 
Adopted  Child;  Child  Adopted  in  Foreign  State 

11   October  1950 

Our  statute  deals  only  vdth  adoptions  in  North  Carolina  and  the  change 
of  name  to  be  made,  as  well  as  the  residence  of  the  adoptive  parents  to  be 
designated  according  to  our  statute  when  all  of  the  proceedings  take  place 
entirely  in  North  Carolina.  The  statute  does  not  vest  the  Bureau  of  Vital 
Statistics  of  this  State  with  an  extra  territorial  authority  to  designate  and 
determine  that  the  birth  of  the  child  took  place  in  another  State. 

Public  Health;  Rabies  Isolation  of  Infected  Dogs 

22  February  1951 

We  have  ample  legislation  for  the  confinement  and  isolation  of  dogs 
suspected  of  rabies. 
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Public  Health;  Sanitary  Districts;  Constitutional  Law;  Dissolution 
OF  Sanitary  District  by  Special  Act 

16  April  1951 

Under  Article  II,  §  29,  of  the  Constitution  of  North  Carolina,  a  private 
or  local  act  could  not  be  passed  by  the  General  Assembly  to  dissolve  a  sani- 
tary district.  This  section  of  the  Constitution,  prohibits  local,  private  or 
special  acts  relating  to  a  great  many  subjects,  one  of  which  is  health.  The 
Supreme  Court  of  North  Carolina  has  held  that  sanitary  districts  per- 
tain to  health  and  cannot  be  the  subject  of  such  private  or  local  legislation. 
See  DRYSDALE  v.  PRUDDEN,  195  N.  C.  722.  See  also  REID  v.  HOW- 
ERTON  ENGINEERING  COMPANY,  188  N.  C.  39. 

Public  Health;  Watershed;  Location  of  Cemetery  on  Watershed; 

Rules  and  Regulations  of  the  State  Board  of  Health; 

G.  S.  130-118. 

31  May  1951 

The  North  Carolina  State  Board  of  Health  has  the  authority  to  make 
rules  and  regulations  for  the  protection  of  waters  and  watersheds  where 
such  waters  are  used  for  drinking  purposes  and  public  water  supply.  It 
is  forbidden  by  statute  to  locate  a  cemetery  on  the  watershed  of  any  public 
water  supply  nearer  than  500  yards  of  the  source  of  supply. 

County  and  Municipal  Boards  of  Health;  Effect  of  Decision  of  the 
Supreme  Court  of  N.  C.  in  the  Forsyth  County  Case 

June  18,  1951 

The  decision  of  the  Supreme  Court  of  North  Carolina  holding  unconsti- 
tutional Chapter  86  of  the  Session  Laws  of  1945  creating  a  joint  city  and 
county  Board  of  Health  for  Winston-Salem  and  Forsyth  County  is  based 
upon  the  finding  that  it  violated  Article  2,  Section  29  of  the  Constitution 
prohibiting  public-local  or  private  acts  relating  to  health.  This  constitu- 
tional amendment  went  into  effect  one  week  after  the  convening  of  the 
1917  General  Assembly.  It  would  not  be  applicable  to  private  and  public 
local  acts  of  the  Legislature  ci'eating  boards  of  health  enacted  prior  to 
that  time.  Joint  Boards  of  Health  created  under  special  acts  of  Legislature 
passed  after  the  adoption  of  the  constitutional  amendment  would  all  be 
affected  by  this  decision. 

Public  Health;   Sanitary  Districts;   Authority  of  Sanitary  District 
to  Permit  Discharge  of  Industrial  Waste  in  District's 

Sewer  System 

2  July  1951 

Where  an  industrial  plant  is  located  within  the  boundaries  of  a  sanitary 
district,  the  governing  authority  of  the  sanitary  district  has  the  power  to 
permit  industrial  waste  coming  from  the  plant  to  be  discharged  into  its 
sewerage  system. 
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Public  Health;  Nuisances;  Nuisances  in  Seaport  Towns; 
Definition  of  Animals 

5  July  1951 

The  word  "animal",  as  used  in  G.  S.  130-27  dealing  with  nuisances  in 
seaport  towns,  is  a  broad,  general  term  and  includes  fish. 

Public  Health;  Venereal  Disease;  Laboratory  Reports; 
Hearsay  Evidence 

2  August  1951 

Official  laboratory  reports  made  by  the  State  Laboratory  of  Hygiene  as 
to  venereal  disease  tests  which  the  Laboratory  is  required  to  make  by 
statute,  when  properly  certified  and  relevant,  are  admissible  in  evidence 
and  constitute  an  exception  to  the  hearsay  rule. 

Public  Health;  Constitutional  Law;  Salaries  and  Fees 

5  September  1951 

A  public-local  act  fixing  the  compensation  of  the  registrar  of  vital  sta- 
tistics of  a  county  is  not  a  local  act  relating  to  public  health  within  the 
meaning  of  Article  II,  §  29,  of  the  Constitution. 

State  Stream   Sanitation   Committee;   North   Carolina  State 
Board  of  Health;  Authority  of  Committee 

11  September  1951 

The  State  Stream  Sanitation  Committee  is  a  part  of  the  North  Carolina 
State  Board  of  Health  and  has  been  placed  by  statute  within  that  admin- 
istrative agency.  The  statute,  however,  invest  the  Committee  with  specific 
duties,  and  the  State  Board  of  Health  has  no  administrative  control  and 
can  exercise  no  authority  over  the  affairs  and  powers  of  the  Committee. 

Public  Health;  Tuberculosis;  Child  Fourteen  Years  of  Age 

2  October  1951 

A  person  fourteen  years  of  age  suffering  from  tuberculosis  is  subject  to 
the  public  health  laws  dealing  with  tuberculosis,  but  any  orders  or  com- 
mitments to  Sanatoria  must  be  made  by  the  judge  of  the  juvenile  court. 

Public  Health;  Authority  of  Board  of  Health  to  Acquire  Federal 
Property  to  Be  Assigned  to  Counties  for  Malaria  Control 

8  October  1951 

Under  the  provisions  of  G.  S.  143-129,  the  State  Board  of  Health  is 
authorized  to  receive  trucks  from  the  Federal  Government  as  a  gift,  which 
trucks  can  be  assigned  to  various  counties  and  local  health  units  for  public 
health  control  of  diseases. 


60  biennial  report  of  the  attorney  general  [vol. 

Public  Health;  State  Stream  Sanitation  Committee;  Personnel; 
State  Personnel  Department;  Merit  System 

23  October  1951 

The  employees  of  the  State  Stream  Sanitation  Committee  are  subject  to 
the  rules  and  regulations  of  the  State  Personnel  Department  and  are  not 
subject  to  the  regulations  of  the  Merit  System  Council. 

Public  Health;  Vital  Statistics;  Birth  Certificate  of  Illegitimate; 

Records  of  Register  of  Deeds;  Delayed  Birth  Certificate;  Race 

of  Child  Adopted;  Certificate  of  Identification  for 

Child  of  Foreign  Birth 

23  October  1951 

Where,  prior  to  the  amendment  of  1949,  an  illegitimate  child's  surname 
appears  on  a  birth  certificate  and  the  father's  name  appears  with  the  same 
surname,  and  the  child  has  the  same  name  as  his  father,  this  may  appear 
on  the  certified  copy  of  such  birth  certificate.  Likewise  when  the  child's 
name  does  not  appear  at  the  time  the  certificate  is  filed  but  is  later  shown 
that  the  suimame  is  the  same,  this  information  may  be  shown  on  the 
certified  copy  of  the  certificate.  Where  a  child  is  adopted  and  a  new  birth 
certificate  recorded,  and  there  is  no  original  birth  certificate,  a  delayed 
birth  certificate  should  be  filed  in  lieu  of  the  original  birth  certificate  or  a 
judgment  of  the  court  fixing  the  identity  of  the  child  should  be  obtained 
or  a  certificate  of  identification  should  be  filed  or  a  foundling  certificate. 
If  neither  one  of  these  procedures  can  be  followed  or  obtained,  then  the 
Bureau  of  Vital  Statistics  should  make  out  a  certificate  of  identification, 
using  such  information  as  is  available  and  file  the  same  in  lieu  of  the 
original  certificate.  A  new  birth  certificate  filed  as  a  result  of  an  adoption 
proceeding  should  not  be  sent  to  the  register  of  deeds  as  he  has  no  authority 
to  record  such  an  instrument. 

Where  a  child  born  in  a  foreign  country  is  adopted  in  this  State,  the 
burden  is  on  those  agencies  or  persons  to  satisfy  the  Bureau  of  Vital  Sta- 
tistics that  the  foreign  country  of  birth  will  not  issue  a  new  birth  cer- 
tificate. When  this  is  done,  the  Bureau  of  Vital  Statistics  can  make  up 
a  certificate  of  identification. 

Where  a  new  birth  certificate  is  recorded  by  virtue  of  an  adoption  and 
change  of  name,  the  race  of  the  child  should  be  designated  as  the  same 
race  of  the  adoptive  parents  since  the  original  birth  certificate  placed 
under  seal  will  reveal  any  racial  differences  if  the  same  is  required  by 
order  of  the  court. 

Public  Health;   Crippled  Children's  Section;  Consent 
to  Surgical  Operation 

7  January  1952 

It  is  the  general  law  governing  physicians  and  surgeons  that  where  a 
patient  is  in  the  possession  of  his  faculties  and  is  able  to  consult  about  his 
condition  and  no  emergency  exists  making  it  impracticable  to  confer  with 
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him,  his  consent  is  a  prerequisite  to  a  surgical  operation  by  his  physician. 
In  the  case  of  children,  in  the  absence  of  an  emergency,  an  operation  per- 
formed on  a  child  without  the  consent  of  parents  or  person  standing  in 
loco  parentis,  such  as  legal  guardian,  adoptive  father,  etc.,  is  a  legal  wrong. 

Public  Health;  Vital  Statistics;  Register  of  Deeds;  Correction 
OF  Name  on  Marriage  License  Records 

5  February  1952 

A  register  of  deeds  has  no  authority  to  correct  the  records  of  his  office. 

State  Stream  Sanitation  Committee;  G.  S.  143-215.4  (d)  (3);  Reporting 
AND  Preparing  Copies  of  Record  of  Hearings 

11  March  1952 

The  State  Stream  Sanitation  Committee  is  authorized  to  employ  a  re- 
porter to  take  hearings  of  the  Committee,  and  such  reporter  may  take 
these  hearings  by  notes  or  by  stenotype  machine  or  the  Committee  may 
use  a  secretary  in  the  office  and  take  the  hearings  by  means  of  mechanical 
recorders. 

State  Stream  Sanitation  Committee;  Watershed;  Water 
Classification;  Voluntary  Projects 

31  March  1952 

The  State  Stream  Sanitation  Committee  must  classify  the  waters  of  a 
complete  watershed  as  defined  by  the  statute  before  it  can  hold  hearings 
and  establish  valid  and  legal  classifications.  Streams  that  rise  in  this 
State  and  flow  into  the  major  streams  or  major  waterways  after  these 
waterways  leave  the  State,  such  as  the  Lumber  River  or  the  Broad  River, 
may  be  classified  as  a  separate  watershed. 

State  Board  of  Health;  Vital  Statistics;  Duty  of  Hospitals 
TO  Keep  Certain  Records 

23  May  1952 

Under  the  vital  statistics  laws,  hospitals  are  required  to  keep  certain 
statistical  information  in  regard  to  the  patients  and  inmates  of  these  in- 
stitutions. This  information  is  to  assist  in  keeping  a  correct  report  as  to 
the  births  occurring  in  the  State. 

Public  Health;  Inspection  of  Water  Supply  and  Watershed; 
Private  Water  Supply 

27  May  1952 

The  power  of  the  North  Carolina  State  Board  of  Health  to  inspect  water 
supplies  and  watersheds  applies  to  municipal  corporations  and  private 
water  companies  chartered  for  the  purpose  of  supplying  water  to  the  pub- 
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lie.  Such  powers  cannot  be  exercised  where  a  corporation  is  engaged  in 
the  manufacturer  of  textiles  and  fabrics  and  incidentally  supplies  water 
to  its  employees  from  a  private  water  supply  and  watershed. 


DIGEST  OF 

OPINIONS  TO  STATE  HIGHWAY  AND  PUBLIC 

WORKS  COMMISSION 

Criminal  Law;  Right  to  Counsel;  Right  of  Prisoner  in  State  Prison 
Camp  to  Confer  in  Private  With  Counsel 

20  November  1950 

It  has  been  uniformly  held  that  the  accused  has  the  right  to  a  reason- 
able opportunity  to  consult  privately  with  his  counsel  without  having  other 
persons  present.  The  right  could  be  justifiably  limited  to  "pending  pro- 
ceedings" and,  therefore,  would  not  be  applicable  to  conferences  in  regard 
to  pardon,  probation  or  parole,  or  to  any  other  matter  in  which  there  was 
not  an  actual  proceeding  pending. 

Constitutionality  of  Chapter  709,  Session  Laws  of  1951,  Entitled  An 

Act  for  the  Construction  and  Operation  of  a  Ferry 

Across  Cape  Fear  River 

23  August  1951 

Only  a  Court  of  competent  jurisdiction  can  declare  unconstitutional  an 
act  of  the  General  Assembly,  but,  in  the  opinion  of  this  office,  the  Court 
would  probably  declare  Chapter  709  of  the  Session  Laws  of  1951,  relat- 
ing to  a  ferry  across  the  Cape  Fear  River,  violates  Article  II,  Section  29, 
of  the  State  Constitution,  prohibiting  special  acts  of  the  General  Assembly 
relating  to  ferries.  It  is  recommended  that  the  judicial  determination  of 
the  matter  be  secured  before  any  expenditures  are  made  thereon. 


DIGEST  OF 
OPINIONS  TO  HOSPITALS  BOARD  OF  CONTROL 

North  Carolina  Hospitals  Board  of  Control;  Lumbar  Puncture; 
Necessity  of  Special  Permission 

31  August  1951 

A  spinal  tap  or  lumbar  puncture  should  not  be  performed  on  patients 
at  State  hospitals  without  special  permission  unless  an  acute  condition 
exists  which  requires  that  the  results  of  such  spinal  tap  be  known  in  a 
short  length  of  time. 
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North  Carolina  Hospitals  Board  of  Control;  Lumbar  Puncture; 
Neccessity  of  Special  Permission 

3   October   1951 

Where,  in  the  opinion  of  the  Superintendent  of  the  State  Hospital  or 
his  assistant  physicians,  it  is  necessary  for  diagnostic  purposes  to  make 
a  lumbar  puncture  for  analysis  of  the  spinal  fluid,  this  puncture  can  be 
made  without  the  patient's  consent. 

Hospitals;   State  Hospital  at  Raleigh;   Charitable  Institution 

5  June  1952 

The  State  Hospital  at  Raleigh,  as  well  as  all  other  State  Hospitals,  are 
charitable  hospitals  and  institutions  and  are,  therefore,  eligible  for  the 
discount  allowed  on  its  telephone  expenses  by  telephone  companies. 


DIGEST  OF 

OPINIONS  TO  STATE  HOSPITALS 

AND  INSTITUTIONS 

Hospitals  Board  of  Control;  State  Hospital  at  Morganton; 
Authority  to  Lease  Commissary  to  Concessionaire 

24  October  1950 

We  are  of  the  opinion  that  you  can  lease  the  commissary  according  to 
the  general  terms  and  conditions  stated  in  your  letter  provided  the  Hos- 
pitals Board  of  Control  passes  a  resolution  giving  you  such  authority. 

Personal  Property;  Finding  Lost  Money 

23  March  1951 

The  general  rule  is  that  where  a  chattel  is  found  in  a  public  place  or 
semi-public  place,  that  is,  one  to  which  the  public  generally  is  invited, 
or  such  other  place  that  the  owner  of  the  premises  is  not  considered  as 
owing  a  duty  to  preserve  the  property  for  its  owner,  then  the  finder  keeps 
the  property  and  is  considered  in  law  to  be  entitled  to  the  property  against 
all  persons  except  the  true  owner. 

Workmen's  Compensation;  Liability  of  State  Hospital  for  Employees 
Who  Volunteer  in  Civilian  Defense  Program 

25  June  1951 

Where  employees  of  the  State  Hospital  volunteer  for  Civilian  Defense 
work  which  is  to  be  performed  off  the  premises  of  the  hospital,  the  State 
is  not  liable  for  Workmen's  Compensation  coverage. 
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Dead  Bodies;  Autopsies;  Inmates  of  State  Institutions 

20   September  1951 

When  an  inmate  of  your  institution  dies,  you  must  secure  the  consent 
of  the  next  of  kin  before  performing  an  autopsy,  or,  if  the  body  is  un- 
claimed, you  must  secure  the  consent  of  the  Chairman  of  the  North  Car- 
olina   Board    of   Anatomy   before   performing   an    autopsy. 

Estelle  Horton;  Claim  for  Workmen's  Compensation;  Injury 
Received  Going  to  and  from  Work  is  not  Compensable 

28   March  1952 

An  injury  resulting  fi-om  an  accident  incurred  while  an  employee  is 
going  to  and  from  work  is  not  compensable  under  the  Workmen's  Compen- 
sation Act. 

State  Hospitals  Board  of  Control;  Authority  to  Enact  Ordinances 

for  the  Regulation  of  Vehicular  Traffic  on  the  Grounds 

OF  State  Hospitals 

25  April  1952 

Under  G.  S.  122-16,  the  governing  board  of  the  State  Hospitals  for  the 
Insane  is  authorized  to  enact  ordinances  regulating  vehicular  traffic  on 
the  grounds  of  the  State  insane  institutions. 


DIGEST  OF 
OPINIONS  TO  INDUSTRIAL  COMMISSION 

N.  C.  State  Ports  Authority;  State  Agency;  Subject 
to  Workmen's  Compensation  Act 

20  June  1951 

The  North  Carolina  State  Ports  Authority  is  a  State  Agency  and  its 
employees  engaged  in  operating  State  Ports  would  be  State  employees 
and  subject  to  the  provisions  of  the  North  Carolina  Workmen's  Compen- 
sation Act. 


DIGEST  OF 
OPINIONS  TO  BUREAU  OF  INVESTIGATION 

Criminal  Law;  Obstructing  and  Resisting  Officer  in 
Performance  of  Duty 

25  July  1950 

While   it   is   regrettable   that   a   man   can   mislead   officers   by   his   false 
statements  and  interfere  with  the  performance  of  their  duty  in  that  way, 


31]  BIENNIAL   REPORT   OF    THE   ATTORNEY   GENERAL  65 

our  Court  has  interpreted  G.  S.  14-223  to  require  either  physical  force 
or  the  threat  of  such  force  in  order  to  constitute  an  obstruction  to  come 
within  the  purview  of  this  statute. 

Eemote  Control  Pinball  Machines;  Criminal  Law 

18  June   1951 

Coin-in-the-slot  as  well  as  remote  control  pinball  machines  may  not  be 
legally  operated,  sold  or  possessed  in   this   State. 


DIGEST  OF 

OPINIONS  TO  DEPARTMENT  OF  CONSERVATION 

AND  DEVELOPMENT 

State  Departments;  Rules  and  Regulations;  Filing  in  the  Office 

OF  Secretary  of  State;   Filing  Copies  With   Clerks  of 

Superior  Court;  Necessity  and  Effect  of 

1  June  1951 

Rules  and  Regulations  adopted  by  various  State  department,  bureaus 
and  agencies  must  be  filed  in  the  Office  of  the  Secretary  of  State  before 
they  become  valid.  Requirement  is  made  that  copy  of  such  regulations 
should  be  sent  to  the  Clerk  of  the  Superior  Court  of  each  county  but  the 
validity  of  the  regulations  does  not  depend  upon  such  copies  being  sent 
out  to  the  various  Clerks  of  the  Superior  Court. 

^-  Lease  of  State  Park  Area 

5  July  1951 

State  Department  of  Conservation  and  Development  may  lease  park 
area  over  which  it  has  control  provided  that  proper  safeguards  are  in- 
serted in  the  lease  for  the  protection  of  preserving  the  park  values  of 
the  area. 

Conservation  and  Development;  License  Tax  on  Nets;  G.  S.  113-165 

31  July  1951 

The  phrase  "a  tax  of  five  dollars  for  each  net"  as  used  in  G.  S.  113-165 
means  that  a  license  tax  shall  be  paid  for  each  type  of  net  used. 

Conservation  and  Development;  License  Tax  on  Troll  Boats; 
Seizure  of  Boats  Operating  in  Violation  of  Law 

14  August  1951 

On  order  of  seizure  of  boats  or  vessels  for  violating  the  fisheries  laws 
or  regulations  must  be  passed  and  issued  by  the  Board  of  Conservation  and 
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Development,  and  the  Director  is  not  empowered  to  issue  such  an  order. 
The  assistants  or  law  enforcement  officers  of  the  Department  of  Conser- 
vation and  Development  and  of  the  Commission  of  Commercial  Fisheries 
are  authorized  to  seize  boats  and  vessels  for  noncompliance  with  fisheries 
laws  or  regulations  when  empowered  by  such  an  order  passed  by  the  Board 
of  Conservation  and  Development. 

Taxation;   Federal  Tax  on  Copper-bearing  Ores  and  Concentrates; 

Purchases  of  Ores  by  State  From  Importer;  No  Exemption 

from  Tax;  Contract  with  Westinghouse 

16  August  1951 

Under  the  implied  constitutional  immunity  of  a  state  from  taxation  by 
the  Federal  Government  a  tax  levied  by  the  Federal  Government  directly 
upon  a  state  or  one  of  its  instrumentalities  is  void  if  the  activity  taxed 
is  a  governmental  activity  of  the  state  or  is  not  an  activity  which  can 
just  as  readily  be  performed  by  a  private  individual  or  company.  This 
immunity  from  taxation  does  not  apply  to  customs  duties  levied  under 
an  exercise  of  the  power  of  the  Federal  Government  to  regulate  commerce. 
A  state  may  be  required  to  pay  a  tax  levied  on  imports  (not  a  customs 
duty)  when  said  tax  is  levied  upon  the  act  of  importation  and  only  in- 
directly affects  a  state  when  it  purchases  something  from  an  importer. 

Oysters;  Privately- Owned  Beds;  Application  of  General  Statutes 

29   October   1951 

It  is  a  valid  exercise  of  the  regulatory  powers  of  the  Department  of 
Conservation  and  Development  to  require  the  owners  of  private  oyster 
beds  to  market  their  oysters  in  accordance  with  the  oyster  cull  laws  and 
regulations  of  the  Department  of  Conservation  and  Development. 

Sales   Taxes;    Manufacture  of   Chemicals;    Sales   to 
Textile  Manufacturers 

21  March  1952 

A  sale  completed  by  delivery  in  North  Carolina  to  the  buyer  is  subject 
to  the  North  Carolina  sales  tax,  if  otherwise  taxable,  notwithstanding  the 
buyer's  intent  to  ship  the  goods  into  another  state  immediately. 

If  a  manufacturer  of  chemicals  maintains  a  store,  warehouse,  or  other 
place  separate  and  apart  from  his  place  of  manufacture,  for  the  sale  or 
distribution  of  his  products,  sales  by  him  to  textile  manufacturers  are 
subject  to  the  North  Carolina  sales  tax.  Such  sale  is  taxed  at  the  whole- 
sale rate  if  the  chemicals  enter  into  and  remain  a  part  of  the  finished 
textile  product.    If  they  do  not,  the  sale  is  taxable  at  the  retail  rate. 

If  a  manufacturer  of  chemicals  sells  or  distributes  direct  from  his  man- 
ufacturing place  and  does  not  maintain  a  separate  store,  warehouse,  or 
other  place  for  the  sale  or  distribution  of  his  product,  a  sale  by  him  to 
a  textile  manufacturer  of  chemicals  which  enter  into  and  remain  a  part 
of  the  finished  textile  product,  is  exempt  from  the  North  Carolina  sales 
tax.  If  such  chemicals  do  not  enter  into  and  remain  a  part  of  the  finished 
product,  they  are  not  exempt  and  are  taxed  at  the  retail  rate. 


DIGEST  OF 

OPINIONS  TO  LOCAL  GOVERNMENT 

COMMISSION 

Hospitals;  Financing;  Article  13B  of  Chapter  131  of  the  General 

Statutes;    Maintenance  Tax;    Form   of   Question 

Presented  to  Voters 

26   October   1951 

Under  the  Hospitals  Facility  Finance  Act,  it  is  valid  to  submit  to  the 
voters  a  proposition  for  a  maintenance  tax  which,  if  collected,  will  be 
allocated  between  hospitals  according  to  a  formula.  It  is  likewise  valid 
to  submit  to  the  voters  two  propositions:  (1)  That  a  maintenance  tax 
will  be  levied  for  two  years  and  (2)  That  a  maintenance  tax  shall  be 
levied  with  no  limitation,  -with  a  clause  providing  that  if  both  propositions 
are  approved,  the  first  proposition  would  be  ineffective. 

Sanitary  Districts — Issuance  of  Certificates  of  Indebtedness 

14   September   1951 

A  sanitary  distiict  is  a  municipality  within  the  debt  limitation  provision 
of  the  State  Constitution.  Certificates  of  indebtedness  issued  by  a  sanitary 
district  must  be  approved  before  issuance  by  the  Local  Government  Com- 
mission. 

County  Courthouses  and  -Jails;   Special  Tax  for  Construction 

6   May   1952 

A  county  tax  for  the  purpose  of  accumulating  funds  with  which  to 
construct  a  jail  is  a  tax  for  a  special  purpose,  and  approval  therefor  has 
been  given  by  the  General  Assembly  in  G.  S.  153-49.  A  tax  for  the  up- 
keep of  county  buildings  may  not  be  used  to  accumulate  funds  with  which 
to  construct  a  jail.  A  tax  for  the  upkeep  of  county  buildings  is  for  a 
general  purpose  within  the  meaning  of  Article  V,  Section  6  of  the  North 
Carolina  Constitution. 

Municipalities;  Sewage  Plants;  Contracts  by  the  Municipalities 
for  Sharing  Sewage  Disposal  Plants 

27   May   1952 

Under  the  provisions  of  G.  S.  160-424.2  (e) ,  one  municipality  may  enter 
into  a  contract  with  another  municipality  providing  for  or  relating  to 
the  treatment  of  disposal  of  sewage. 

Security  for  Deposits  of  Local  Units  of  Government 

23  June  1952 

Bonds  issued  by  a  Housing  Authority  created  by  Chapter  157  of  the 
General   Statutes   do  not  fall  within  the  classification  of  municipal  bonds 
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nor  are  they  recognized  as  investments  of  the  sinking  fund  of  the  State 
under  G.  S.  142-34  for  the  reason  that  they  are  in  the  nature  of  revenue 
bonds  and  are  not  bonds  supported  by  taxation. 


DIGEST  OF 
OPINIONS  TO  MEDICAL  CARE  COMMISSION 

North   Carolina  Medical  Care  Commission;    County  Hospital; 

Authorizing  Nonprofit  Board  to  Construct 

County  Hospital 

13  October  1950 

A  board  of  county  commissioners,  under  authority  of  Article  13B  of 
Chapter  131  of  the  General  Statutes,  may  expand  a  hospital  already  in 
existence  even  though  such  hospital  has  been  leased  to  a  nonprofit  associa- 
tion or  corporation,  and  this  article  supports  the  expenditure  of  bond 
funds  for  the  purpose  of  expansion.  A  board  of  county  commissioners 
may  also  delegate  to  the  board  of  trustees  of  an  existing  hospital  the 
authority  to  build  and  operate  a  colored  hospital.  In  delegating  this 
authority,  a  resolution  should  be  adopted  which  would  contain  the  neces- 
sary limitations  and  safeguards  to  protect  the  county. 

Medical  Care  Commission;  Special  Election  on  Hospital  Bond 
'         Ordinance;  Necessity  of  Petition  Before  Calling  Election 

14  December  1950 

T?iere  is  no  necessity  that  a  petition  be  filed  with  a  board  of  county 
commissioners  before  they  may  pass  a  resolution  calling  for  a  hospital 
bond  issue  election  such  as  is  required  in  certain  instances  under  the 
County  Finance  Act.  A  board  of  county  commissioners  may,  however,  as 
a  matter  of  policy,  require  a  petition  signed  by  a  certain  number  of 
citizens   should  they   deem   such  action  expedient. 

Medical  Care  Commission;  Bids  on  Boiler  Installation;  Licensed 
Plumbing  and  Heating  Contractor 

13  August  1951 

A  person,  firm  or  corporation  not  licensed  as  a  plumbing  and  heating 
contractor  may  bid  upon  a  project  for  the  furnishing  and  placing  of  a 
boiler  on  its  foundation.  The  work  of  adjusting  and  adapting  the  boiler 
so  that  it  fits  into  the  heating  system  of  the  building  must  be  done  by  a 
licensed  heating  contractor  as  required  by  Article  2  of  Chapter  87  of 
the  General   Statutes. 


DIGEST  OF 
OPINIONS  TO  BOARD  OF  MEDICAL  EXAMINERS 

Practice  of  Medicine  Without  License;   Practice  of  Medicine 
Defined;  Powers  and  Duties  of  the  Board 

13  March  1951 

Under  G.  S.  90-6  the  Board  of  Medical  Examiners  is  empowered  to 
prescribe  such  regulations  as  it  may  deem  proper  governing  the  applica- 
tion for  license,  admission  to  examination,  the  conduct  of  applicant  dur- 
ing applicant's  examination,  and  the  conduct  of  examinations  proper.  This 
section  does  not  authorize  the  board  to  permit  the  practice  of  medicine 
as  defined  in  the  statute  by  any  persons  if  the  Board  has  not  theretofore 
granted  such  persons  licenses  to  practice  medicine  in  the  manner  outlined 
in  the  statute. 


DIGEST  OF 
OPINIONS  TO  MERIT  SYSTEM  COUNCIL 

Merit  System  Council;  Double  Office  Holding;  Health  Employee 

Serving  on  County  Draft  Board;  County  Superintendent  of 

Public  Welfare  Serving  as  Mayor 

17  October  1951 

A  health  employee  can  serve  as  a  member  of  a  local  draft  board  and 
no  question  of  double  office  holding  is  involved.  A  county  superintendent 
of  public  welfare  is  an  officer,  but  it  is  the  ruling  of  this  office  that  he  is 
at  the  same  time  a  commissioner  of  a  public  charity,  therefore,  the  con- 
stitutional provision  as  to  double  office  holding  would  not  prohibit  such 
a  superintendent  from  serving  as  mayor  of  a  town. 

Merit  System  Council;  State  Personnel  Department;  Uniform 
Schedule  of  Compensation 

26  November  1951 

It  is  within  the  discretion  of  the  Merit  System  Council  to  fix  by  regula- 
tion what  shall  be  considered  as  conflicting-  and  non-conflicting  employ- 
ment where  employees  subject  to  this  System  perform  duties  for  public 
or  private  organizations  outside  of  the  regular  working  hours  fixed  by 
the  governmental  employer.  The  State  Personnel  Director  and  Council 
have  the  same  authority  as  to  employees  directly  employed  by  State 
agencies  even  though  such  employees  are  employed  from  the  registers 
established  by  the  Merit  System  Council. 
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State  Personnel  Council;   State  Personnel  Director;  Merit  System 

Council;    Merit    System    Supervisor;    Agency    Authorized   to 

Establish  Job  Specifications  and  Classification  Plans  for 

Employees  Employed  Under  the  Merit  System 

11    February  1952 

The  Merit  System  Council  and  Supervisor  have  the  primary  responsi- 
bility of  establishing  classification  plans,  job  descriptions  and  specifica- 
tions and  giving-  Merit  System  examinations  for  those  agencies  under  the 
Merit  System  Act  and  the  employees  of  such  agencies.  This  is  to  be  done 
on  a  cooperative  basis  with  the  State  Personnel  Council  and  the  State 
Personnel  Director,  but  the  State  Personnel  Director  and  State  Personnel 
Council  have  no  authority  to  veto  or  overrule  the  plans,  specifications  and 
descriptions  established  by  the  Merit  System  Council  and  Merit  System 
Supervisor.  The  State  Personnel  Director  and  State  Personnel  Council 
have  no  authority  to  initiate  new  job  descriptions  and  new  plans  and 
revisions  in  the  agencies  under  the  Merit  System  Council. 

Merit  System;   Preference  for  Veterans  in  Employment 

17  March  1952 

A  person  entering  the  Army  in  February,  1938,  and  being  discharged 
in  November,  1940,  did  not  serve  in  the  armed  forces  during  "time  of 
war"  and  is,  therefore,  not  entitled  to  a  veterans  preference  in  taking 
merit  system  examinations. 

Merit    System    Council;    Retroactive    Promotion   and 
Salary;  Local  Health  Unit 

20  March  1952 

The  Merit  System  Council  is  authorized  to  promote  an  employee  from 
one  series  to  another  retroactively  provided  this  is  done  in  accordance  with 
a  uniform  Merit  System  rule  which  makes  this  method  applicable  to  all 
employees  under  the  Merit   System  Rule. 

Merit   System;   Double  Office  Holding;   Merit  System 
Employee  Acting  as  Notary  Public 

19  May  1952 

An  employee  of  the  Merit  System  is  not  affected  by  the  fact  that  she 
is  a  notary  public;  it  is  highly  doubtful  if  such  employee  is  an  oflScer  at 
all,  and  even  if  she  is  an  officer.  Article  XIV,  §  7,  of  the  Constitution 
prohibiting  double  office  holding  does  not  extend  to  the  position  of  notary 
public. 


DIGEST  OF 

OPINIONS  TO  DEPARTMENT  OF 

MOTOR  VEHICLES 

Motor  Vehicles;  Franchise  Bus  Carriers;  Gross  Revenue  Tax; 
Inclusion  in  Gross  Revenue  of  Lease  Rentals 

19  July  1950 

Coach  Company  No.  1  and  Coach  Company  No.  2  are  franchise  bus  car- 
riers. No.  1  has  a  franchise  to  operate  to  transport  passengers  for  hire 
from  point  (a)  to  point  (b).  No.  2  has  a  franchise  for  the  transportation 
of  passengers  for  hire  from  point  (b)  to  point  (c).  They  enter  into  an 
agreement  whereby  a  passenger  may  buy  a  through  ticket.  He  boards  a 
bus  at  point  (a)  and  rides  straight  through  to  point  (c).  At  point  (b)  the 
bus  becomes  by  virtue  of  the  agreement,  a  leased  bus.  Under  the  agree- 
ment from  point  (b)  to  point  (c),  the  bus  is  operated  as  a  bus  leased  to 
carrier  No.  2  and  it  pays  a  rental  to  carrier  No.  1  for  the  use  of  that  bus. 
The  rental  so  received  by  the  lessor  coach  company  is  part  of  its  gross 
revenue  subject  to  the  6%   gross  revenue  tax. 

Motor  Vehicles;  Mufflers;  Use  of  Hollyw^ood  Mufflers 

16  October  1950 

It  is  unlawful  to  operate  a  motor  vehicle  on  a  highway  in  this  State 
unless  such  vehicle  is  equipped  with  a  muiBer  in  good  working  order  and 
in  constant  operation  to  prevent  excessive  or  unusual  noise,  annoying 
smoke  and  smoke  screens.  It  is  unlawful  to  use  a  muffler  cut-out  on  any 
motor  vehicle  upon  a  highway  of  this  State. 

Motor  Vehicles;  Brake  Requirements  on  Trailers  of  Less  Than 
Two  Tons  Gross  Weight 

27  November  1950 

G.  S.  20-124  requires  every  trailer  having  a  gross  weight  of  two  tons 
to  be  equipped  with  brakes  controlled  or  operated  by  the  driver  of  the 
towing  vehicle.  This  statute  refers  to  the  actual  weight  and  not  to  the 
licensed  weight.  Therefore,  if  the  trailer  does  not,  in  fact,  have  a  gross 
weight  of  more  than  two  tons,  it  is  not  required  that  it  be  equipped  with 
brakes. 

School  Busses;  Renting  of  Busses  for  Transporting  Civilians 
TO  Athletic  Contests,  etc. 

4  December  1950 

A  school  bus  may  be  used  only  for  one  of  the  purposes  authorized  by 
the  statute,  which  is  G.  S.  115-374.  It  is  not  proper  to  rent  or  lease  a 
school  bus  to  be  used  for  the  purpose  of  transporting  persons  to  and  from 
athletic  contests  and  similar  functions. 


72  biennial  report  of  the  attorney  general  [vol. 

Motor  Vehicles;  Drivers'  Licenses;  Effect  of  Convictions  in  Militaky 
Courts  on  Operators'  Rights  to  Retain  Licenses 

26  April  1951 

A  conviction  in  a  Military  Court  of  an  offense  committed  on  a  Military 
Reservation  over  M^hich  the  Federal  Government  has  exclusive  jurisdiction 
is  not  a  conviction  within  the  meaning  of  the  N.  C.  Drivers  License  Stat- 
utes. Therefore,  such  a  conviction  is  not  of  itself  ground  for  the  Depart- 
ment to  revoke  or  suspend  the  license  of  a  driver.  However,  the  Depart- 
ment may  consider  such  a  conviction  in  determining  the  competency  of 
the  driver  or  his  conduct  in  operating  a  vehicle.  For  example,  the  De- 
partment may  consider  a  conviction  for  traffic  violation  in  determining 
whether  the  operator  is  an  habitual  violator  of  the  traffic  laws,  even  though 
the  conviction  occurred  in  a  Military  Court  and  the  offense  took  place 
on  a  Military  Reservation. 

Motor  Vehicles;  Red  Lights;  Privately  Owned  Automobile 
OF  Volunteer  Firemen 

1  June  1951 

A  fire  chief  and  one  assistant  fire  chief  are  authorized  to  equip  their 
privately  owned  vehicles  with  red  lights  on  the  front  thereof  provided  such 
lights  are  burned  only  when  the  vehicles  are  being  used  on  fire-fighting 
business. 

Motor  Vehicles;  Drivers'  Licenses;  Review  of  Action  of  Department 
in  Revoking  or  Suspending  Licenses 

4  June  1951 

When  a  driver's  license  is  cancelled,  suspended  or  revoked  by  the  De- 
partment of  Motor  Vehicles  the  licensee  is  required  to  surrender  his  license 
to  the  Department  immediately,  and  the  fact  that  he  desires  to  "appeal" 
from  the  department's  action  or  to  petition  for  a  review  of  the  depart- 
ment's action  as  authorized  by  G.  S.  20-25  does  not  suspend  or  delay  the 
effectiveness   of   the   Department's   action. 

Motor  Vehicles;  Drivers'  Licenses;  Revoking  Driver's  License  of 
Person  Who  Has  Never  Been  Licensed 

24  July  1951 

A  person  who  has  never  applied  for  and  has  never  had  a  driver's  license 
issued  to  him  cannot  have  his  driver's  license  revoked  or  suspended.  There- 
fore, a  person  who  drives  after  a  so-called  revocation  or  suspension  of  his 
license  cannot  be  convicted  of  operating  a  motor  vehicle  while  his  driver's 
license  is  revoked. 
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Motor  Vehicles;  Drivers'  Licenses;  Revoked  and  Suspended  Licenses; 

Fees  for  Issuance  and  Reissuance  of  Licenses  With 

AND  Without  Examinations 

1  August  1951 

The  Department  of  Motor  Vehicles  should  collect  a  fee  of  two  dollars 
for  the  reissuance  without  examination  of  drivers'  licenses  which  have  been 
suspended,  and  should  likewise  collect  a  fee  of  two  dollars  for  the  issuance 
or  reissuance  of  licenses  which  have  been  revoked. 

Motor  Vehicles;  Notice,  Service  of;  Suspension  of  Drivers'  Licenses 

7  September  1951 

The  statutes  provide  that  the  Department  of  Motor  Vehicles  may  give 
any  notice  required  by  the  laws  regulating  the  operation  of  motor  vehicles 
by  personally  delivering  the  notice  to  the  person  to  be  notified  or  by  mail- 
ing a  copy  of  the  said  notice  to  the  last  knov^nn  address  of  the  person  to 
be  notified.  This  provision,  of  course,  does  not  apply  where  a  specific 
statute  prescribes  a  diifferent  method  of  giving  a  particular  notice  men- 
tioned in  said  statute. 

Motor  Vehicles;  O/erloading;  Penalties;  Truck  Overloading 
Without  Knowledge  of  Owner 

7  December  1951 

Penalties  imposed  by  statute  for  operating  vehicles  over  the  highways 
of  this  State  with  a  gross  weight  in  excess  of  that  for  which  the  vehicles 
are  licensed  or  in  excess  of  the  maximum  fixed  by  law,  are  due  by  the 
owner  of  the  vehicle. 

Motor   Vehicles;    Financial   Responsibility;    Revocation   of   Driver's 

License  of  Judgment  Debtor;  Period  During  Which  Judgment 

Debtor  Has  to  Pay  Judgment 

20  December  1951 

The  Commissioner  of  Motor  Vehicles  must  suspend  an  operator's  or 
chauffeur's  driving  license  and  all  of  the  registration  certificates  and  reg- 
istration plates  issued  to  such  driver  when  such  driver  has  failed  for  a 
period  of  sixty  days  to  satisfy  a  judgment  in  an  amount  and  under  the 
conditions  set  forth  in  the  Motor  Vehicle  Safety  and  Responsibility  Act. 

Motor  Vehicles;    Drivers'   Licenses;    Revocations   of   Licenses;    Con- 
victions OF  Military  Personnel  in  Courts-martial;  Convictions 
OF  Civilians  Before  United  States  Commissioner  for 
Offense  on  Reservation 

21  December  1951 

The  conviction  by  a  court-martial  of  a  member  of  the  armed  forces  for 
drunken  driving  on  a  military  reservation  would  not  constitute  ground  for 
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revocation  of  the  driver's  license  under  the  provisions  of  G.  S.  20-17,  but 
the  conviction  of  a  civilian  by  a  United  States  Commissioner  of  the  offense 
of  drunken  driving  on  a  military  reservation  would  constitute  ground  for 
revocation  of  the  driver's  license  pursuant  to  G.  S.  20-17. 

Suspension  of  a  Driver's  License  for  Failure  to  Satisfy  a  Judgment 

10  January  1952 

When  a  driver's  license  is  suspended  for  nonpayment  of  a  judgment,  the 
suspension  is  not  for  a  fixed  period  but  until  the  judgment  is  satisfied. 
G.  S.  20-19  (c)  has  no  application  to  such  a  suspension. 

Motor  Vehicle;  Driver's  License;  Driving  After  License  Re'/oked 

10  January  1952 

A  revocation  of  a  driver's  license  expires  on  the  date  stated  in  the  notice 
of  revocation.  When  a  person  whose  driver's  license  has  been  revoked 
drives  after  the  original  revocation  has  expired  but  before  he  procures  a 
renewal  of  his  license,  no  additional  suspension  or  revocation  may  be  im- 
posed by  the  Department  of  Motor  Vehicles  on  this  ground  alone. 

Motor  Vehicles;  Driver's  License;  Financial  Responsibility 

10  January  1952 

When  a  person  has  procured  the  reissuance  of  his  driver's  license  and 
has  filed  proof  of  financial  responsibility  but  thereafter  fails  to  maintain 
proof  of  financial  responsibility  for  the  period  prescribed  by  the  statute, 
the  Department  of  Motor  Vehicles  may  again  suspend  his  driver's  license. 
Such  suspension  is  for  an  indefinite  time  and  continues  until  the  proof 
of  financial  responsibility  is  again  filed.  If  during  the  effective  period  of 
such  indefinite  suspension  this  person  again  drives  a  vehicle  his  driving 
would  be  in  violation  of  the  law.  However,  the  Motor  Vehicle  Department 
may  not  impose  a  further  suspension  of  his  driver's  license  on  account  of 
his  having  driven  while  the  indefinite  suspension  was  in  effect.  The  reason 
for  this  is  that  the  only  additional  suspension  provided  for  driving  while 
one's  license  is  suspended  or  revoked  is  a  suspension  or  revocation  for 
double  the  period  of  the  suspension  or  revocation  in  effect  at  the  time  of 
the  driving.  Since  there  can  be  no  doubling  of  an  indefinite  period  of  sus- 
pension, the  Department  is  without  authority  to  impose  any  additional 
suspension  or  revocation  for  this  instance  of  driving  while  the  person's 
driver's  license  is  suspended  or  revoked. 

Motor  Vehicles;  Suspension  of  Driver's  License;  Unsatisfied 
Judgment;  Driving  While  License  Revoked 

21  January  1952 

G.  S.  20-28  does  not  authorize  an  additional  suspension  or  revocation  of 
driver's  license  upon  a  report  of  conviction  for  driving  "after  license  re- 
voked" when,  in  fact,  the  driving  occurred  after  the  expiration  of  the  fixed 
period  of  the  previous  revocation. 
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Motor  Vehicles;  Driver's  License;  Driving  While  License  Revoked 

6  February  1952 

If  a  person  whose  driver's  license  has  been  revoked  drives  a  motor  vehicle 
upon  the  highways  of  the  State  during  the  period  of  such  revocation,  th« 
statute  imposes  a  duty  upon  the  Department  of  Motor  Vehicles  to  impose 
an  additional  revocation  of  the  license.  This  duty  is  not  contingent  upon  a 
conviction  for  the  offense  of  driving  while  the  person's  driver's  license  is 
revoked.  Therefore,  a  defect,  if  any,  in  the  imposition  of  sentence  by  the 
court  following  such  conviction  does  not  invalidate  the  additional  revoca- 
tion of  the  driver's  license  imposed  by  the  department. 

Motor  Vehicles;  Conviction  in  Another  State 

15  February  1952 

The  Department  of  Motor  Vehicles  may,  in  its  discretion,  revoke  the 
driver's  license  of  a  resident  of  this  state  upon  receiving  notice  from  the 
proper  authority  of  another  state  that  such  person  has  been  convicted  in 
that  state  of  driving  while  under  the  influence  of  intoxicating  liquor. 

Motor  Vehicles;  Financial  Responsibility  Act 

14  February  1952 

A  person  whose  driver's  license  was  revoked  in  1936  for  violation  of  the 
Uniform  Driver's  License  Act  and  whose  license  has  not  been  reissued 
since  that  time,  may  not  now  obtain  a  driver's  license  without  filing  proof 
of  financial  responsibility. 

Motor  Vehicles;  Suspension  of  Dri'-her's  License;  Speeding 

28  February  1952 

Though  the  Department  of  Motor  Vehicles  has  in  its  discretion  elected 
not  to  suspend  a  driver's  license  following  a  second  conviction  of  speeding 
within  one  year,  if  the  driver  is  convicted  a  third  time  of  speeding  more 
than  55  M.P.H.,  the  third  conviction  being  less  than  one  year  after  the 
second,  the  department  may  suspend  the  license. 

Motor  Vehicles;  Permitting  Unlicensed  Person  to  Operate 
Automobile;  Criminal  Liability  of  Minor 

1  April  1952 

It  is  unlawful  for  any  person  knowingly  to  permit  a  motor  vehicle  under 
his  control  to  be  driven  by  a  person  who  has  no  legal  right  to  do  so.  Thus, 
if  a  minor  having  control  of  a  motor  vehicle  permits  a  person  who  has  no 
legal  right  to  do  so  to  drive  it,  the  minor  would  be  guilty  of  violation  of 
this  statute,  which  is  G.  S.  20-34.  If  the  minor  is  under  sixteen  years  of 
age  jurisdiction  over  the  alleged  offense  by  him  is  vested  in  the  Juvenile 
Court. 
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Motor  Vehicles;  Suspension  of  Drivers'  Licenses;  Accidents 
Resulting  in  Personal  Injury 

3  April  1952 

The  Department  of  Motor  Vehicles  may,  in  its  discretion,  suspend  the 
license  of  a  driver  involved  in  an  automobile  accident  resulting  in  the 
death  or  personal  injury  of  another  and  which  accident  is  obviously  the 
result  of  the  negligence  of  the  driver.  The  department  may  suspend  the 
license  in  such  case  notv^ithstanding  the  fact  that  all  claims,  including 
claims  for  propei'ty  damage,  have  been  paid. 

Justices  of  the  Peace;  Jurisdiction;  Municipal  Court 

14  April  1952 

A  special  act  creating  a  municipal  court  may  not  deprive  a  Justice  of 
the  Peace  of  jurisdiction  over  criminal  offenses  committed  outside  the 
municipality. 

Motor  Vehicles;  Chauffeur's  License 

14  April  1952 

The  driver  of  a  truck  which  he  operates  as  a  private  or  contract  car- 
rier, hauling  gravel  for  compensation,  is  not  required  to  have  a  chauffeur's 
license,  an  operator's  license  being  sufficient. 

Motor  Vehicles;  Transfer  of  Title;  Merger  of  Corporations 

14  April  1952 

The  merger  of  one  corporation  into  another  effects  a  transfer  of  title 
to  the  motor  vehicles  previously  registered  in  the  name  of  the  merged 
corporations,  and  the  customary  transfer  fee  must  be  paid  when  the  new 
certificate  of  title  is  issued. 

Justices  of  the  Peace;  Jurisdiction;  Municipal  Court 

14  April  1952 

The  Legislature  may  create  a  municipal  court  and  confer  upon  it  ex- 
clusive jurisdiction  over  misdemeanors  committed  in  the  municipality,  but 
a  Justice  of  the  Peace  cannot  be  deprived  of  jurisdiction  over  offenses  com- 
mitted outside  of  a  municipality  and  otherwise  within  his  jurisdiction. 

Motor  Vehicles;  Gross  Receipts  Tax 

16  April  1952 

The  6%  tax  on  gross  receipts  of  a  franchise  carrier  applies  to  revenue 
received  by  a  motor  carrier  for  unloading  freight  from  its  truck  into  a  car 
of  a  railroad  with  which  the  truck  line  connects,  and  for  services  rendered 
in  making  out  shipping  documents  and  keeping  incidental  records. 
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County;  Authority  to  Contribute  to  Costs  of  Construction  of 
Highway  Patrol  Radio  Stations 

5  May  1952 

A  county  may  use  funds  raised  by  taxes  to  purchase  land  which  it  will 
lease  to  the  State  for  the  erection  thereof  of  a  Highway  Patrol  Station 
and  Radio  Broadcasting  Station,  which  is  to  be  used  by  the  Highway  Patrol 
and  County  Officers  cooperatively  for  law  enforcement  purposes. 

Motor  Vehicles;  Driver's  License;  Expiration  of  Chauffeur's  License 

12  May  1952 

The  proviso  in  the  Driver's  License  Act  that  a  person  whose  operator's 
license  has  expired  may  not  be  convicted  of  operating  a  motor  vehicle  with- 
out an  operator's  license  if  he  produces  in  Court  a  valid  new  operator's 
license  issued  to  him  within  thirty  days  after  the  expiration  of  his  prior 
license,  does  not  apply  to  a  chauffeur's  license. 

Motor  Vehicles;  Dealers'  Plates;  Other  Business 

■  22  May  1952 

An  automobile  dealer  who  maintains  a  beach  cottage  for  the  entertain- 
ment of  prospective  customers  and  employees  may  use  his  truck  carrying 
a  dealer's  license  plate  for  transporting  furniture  from  the  cottage  to  his 
place  of  business  for  painting.  If  the  dealer  paints  furniture  for  other 
people  for  compensation,  the  use  of  a  truck  carrying  a  dealer's  license  plate 
for  transporting  such  furniture  to  and  from  the  paint  shop  is  forbidden 
by  the  statute. 

Motor  Vehicles;  Overloading;  Waiver  of  Penalty 

4  June  1952 

The  Commissioner  of  Motor  Vehicles  has  no  authority  to  waive  penalties 
imposed  by  statute  for  overloading  of  vehicles. 

Motor  Vehicles;  Dealers;  Manufacturers 

4  June  1952 

A  manufacturer  of  trailers  is  subject  to  the  duties  imposed  by  the  Motor 
Vehicles  Act  upon  manufacturers  notwithstanding  the  fact  that  the  entire 
output  is  sold  to  a  single  purchaser,  and  notwithstanding  the  fact  that  the 
purchaser  is  a  subsidiary  of  the  manufacturing  corporation,  or  vice  versa. 
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Administrative  Division;  Refund  of  Taxes;  Payment  of 
Claim  Barred  by  Statute 

11  June  1952 

A  claim  for  refund  based  on  a  check  issued  by  the  Department  in  1927 
is  barred  by  the  statute  of  limitations.  The  Commissioner  of  Revenue  does 
not  have  the  authority  to  waive  the  bar  of  the  statute  under  the  facts  of 
this  case. 

Motor  Vehicles;  Driver's  License  Revocation;   Unsatisfied 
Judgment  on  Erroneous  Name  of  Operator 

12  June  1952 

If  a  party  is  sued  by  a  wrong  or  fictitious  name  or  by  some  designation 
which  includes  a  part  only  of  his  name  and  is  personally  served  with 
process  and  judgment  as  entered  by  Court  against  him  and  the  judgment 
arises  out  of  a  motor  vehicle  accident  and  the  defendant  fails  to  satisfy  the 
judgment  within  sixty  days,  the  judgment  is  valid  and  suspension  of  opera- 
tor's license  is  correct. 

Motor  Vehicles;  Unsatisfied  Judgment;  Judgment  Out  of  the 
State;  Pleasant  Batson 

16  June  1952 

When  the  Department  of  Motor  Vehicles  is  notified  that  a  resident  of 
this  state  has  failed  for  thirty  days  to  satisfy  a  final  judgment  as  defined 
in  the  Motor  Vehicles  Safety  and  Financial  Responsibility  Act,  which  judg- 
ment was  rendered  by  a  court  of  competent  jurisdiction  in  the  District  of 
Columbia,  or  any  other  state,  territory,  district  or  possession  of  the  United 
States,  the  department  is  required  by  statute  to  suspend  the  operator's 
license  and  registration  certificate  and  plates  of  such  resident.  It  has  no 
discretion  in  this  matter.  The  suspension  remains  in  effect  until  the  judg- 
ment is  satisfied  and  proof  of  financial  responsibility  is  supplied. 

Motor  Vehicles;  Driver's  License;  Nonresident 

15  June  1952 

The  statute  does  not  authorize  the  Department  of  Motor  Vehicles  to 
take  possession  of  the  driver's  license  issued  to  a  nonresident  by  his  home 
state,  the  authority  of  the  department  being  limited  to  a  suspension  of  his 
privilege  to  drive  a  motor  vehicle  on  the  highways  of  North  Carolina. 

Motor  Vehicles;  Unsatisfied  Judgment;  Judgment  Based  on  Contract 

16  June  1952 

A  Justice  of  the  Peace  has  jurisdiction  to  render  a  judgment  exceeding 
$50.00  when  the  judgment  is  based  on  a  contract  growing  out  of  an  auto- 
mobile accident.  It  is  doubtful  whether  G.  S.  20-235  permits  suspension 
of  an  operator's  license  for  failure  to  satisfy  a  judgment  of  this  type. 


DIGEST  OF 
OPINIONS  TO  N.  C.  COLLEGE  AT  DURHAM 

Out-of-State  Aid;  Request  for  Reimbursement  by  a  Student 

14  September  1950 

G.  S.  116-100  contemplates  only  payments  of  an  equalizing  fund  for 
tuition  and  other  expenses  on  a  prospective  basis.  There  is  nothing  in 
the  statute  which  indicates  that  it  is  intended  to  be  applied  as  refunds, 
or  reimbursements  of  accounts  already  expended.  There  is  no  authorization 
in  the  Act  for  this  kind  of  payment. 

Out-of-State  Aid;  x4llowance  for  Living  Cost  of  Veterans 

20  September  1950 

If  the  living  expense  of  the  veteran  in  the  out-of-state  institution  is 
greater  than  the  living*  expense  of  the  veteran  if  attending  the  University 
of  North  Carolina  but  the  living  expense  of  the  veteran  attending  the 
out-of-state  institution  is  not  greater  than  the  amount  allowed  by  the 
Federal  Government  for  this  purpose,  I  do  not  think  any  out-of-state  aid 
should  be  provided.  If  the  living  expense  of  the  veteran  attending  the 
out-of-state  institution  is  greater  than  the  sum  provided  by  the  Federal 
Government  for  this  purpose,  it  is  my  opinion  that  the  out-of-state  aid 
could  be  allowed  for  the  sum  in  excess  of  the  cost  for  living  expenses  for 
attending  a  State  institution  and  also  in  excess  of  the  amount  allowed  by 
the  Federal  Government  to  the  extent  of  the  excess  of  such  living  expenses 
above  the  veteran's  allowance. 


DIGEST  OF 
OPINIONS  TO  COMMISSIONER  OF  PAROLES 

Commissioner  of  Paroles;  Reprieves,  Commutations  and  Pardons; 

Authority  to  Commute  Sentence  Where  Prayer  for 

Judgment  Continued  on  Conditions 

27  September  1950 

The  Governor  has  the  power  of  pardon,  and  this  would  include  the 
authority  to  do  away  with  all  the  conditions  of  a  judgment.  This  is  true 
where  judgment  is  suspended  upon  conditions  as  well  as  where  prayer  for 
judgment  is  continued  upon  conditions. 

The  Governor  does  not  have  the  power  to  restore  a  driver's  license 
which  has  been  revoked. 
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Criminal  Law;  Sentences;  Suspended  Sentence;  Concurrent 
OR  Consecutive  Sentences 

11  February  1952 

Where  a  prisoner  is  sentenced  by  a  Recorder's  Court  and  subsequently  a 
suspended  sentence  against  him  is  put  into  effect,  the  sentence,  by  reason 
of  revocation  of  suspension,  may  be  accumulated  upon  the  sentence  given 
in  the  Recorder's  Court  so  that  the  sentences  will  be  served  in  a  consecu- 
tive manner. 


DIGEST  OF 
OP5NIONS  TO  PERSONNEL  DEPARTMENT 

Personnel  Act;  Employees  Exempt  From  Provisions  of  Personnel  Act; 
Status  of  Secretary  of  the  State  Library  Commission 

5  January  1951 

The  State  Personnel  Council  has  no  jurisdiction  over  the  salary  or  status 
of  the  Secretary  of  the  State  Library  Commission. 

State  Personnel  Department;  A^nnual  Vacation  Leave;  Payment  of 

Value  of  Unused  Annual  Leave  to  the  Estates  of 

Deceased  Employees 

19  September  1951 

Since  annual  leave  has  nov^^  become  a  vested  right  by  statute  under  the 
State  Personnel  Act,  the  Director  of  Personnel  and  the  State  Personnel 
Council  have  the  authority  to  adopt  a  regulation  providing  for  the  payment 
to  the  estate  of  a  deceased  employee  the  monetary  valuation  of  such  em- 
ployee's unused  accumulated  annual  leave. 

Personnel   Department;    Annual   Increments;    Error   of   Agency   in 

Computation  ;  Authority  to  Exceed  Fiscal  Amount  of  Increments 

For  One  Fiscal  Year  With  Deduction  From  Increment 

Funds  For  Next  Fiscal  Year 

18  December  1951 

The  State  Personnel  Department  has  the  discretion  to  grant  a  request 
for  a  correction  of  an  error  made  by  a  State  Department  in  figuring  the 
salary  of  certain  employees. 
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Personnel  Department;  Authority  of  State  Agency  to  Deduct  From 
Funds  Due  Employee  Amount  of  Overpayment 

3  January  1952 

Where  a  temporary  employee  of  a  State  agency  has  through  error  re- 
ceived payment  for  accrued  sick  and  vacation  leave  and  later  becomes  a 
permanent  employee  of  the  State,  the  error  in  this  overpayment  of  salary 
may  be  deducted  from  the  salary  of  such  employee  on  an  installment  basis. 

National  Guard;  Lea/es  of  Absence  for  State  Officers  and  Employees 

25  February  1952 

A  State  employee  who  is  a  member  of  the  National  Guard  or  the  Reserve 
Corps  is  entitled  to  full  pay  during  the  time  such  person  is  called  for 
temporary  duty  in  the  Armed  Forces.  The  provisions  of  G.  S.  127-83  do 
not  apply  to  persons  who  are  called  to  extended  active  duty  in  the  Armed 
Foi'ces. 

State  Personnel  Council;  Authority  to  Allow  Agencies  to  Employ 

Employees  Not  in  Excess  of  the  Third  Step  Above  the 

Minimum  Salary  Range 

27  May  1952 

The  State  Personnel  Council  is  authorized  by  the  State  Personnel  Act 
to  pass  a  regulation  which  permits  an  employee  to  be  employed  initially 
as  high  as  the  third  step  in  the  salary  range  provided  such  employment 
can  be  justified  on  the  basis  of  exceptional  qualifications  or  lack  of  avail- 
able eligibles  at  the  minimum  rate.  These  determinations  are  to  be  made 
by  the  State  Personnel  Department. 

State  Personnel  Department;   Salary  Range  Increase  Policy; 
Liquidating  Salaries  Previously  Above  Minimum 

27  May  1952 

Under  the  State  Personnel  Act,  the  State  Personnel  Council  has  authority 
to  adopt  a  policy  providing  that  if  a  salary  range  for  a  classification  is 
increased,  the  salaries  of  all  employees  in  that  classification  shall  be  in- 
creased by  the  same  amount,  but  excepting  from  the  policy  increment 
anniversary  dates,  salary  ranges  originally  set  for  new  positions  within 
a  classified  department  or  positions  when  a  department  is  initially  classi- 
fied. If  the  salaries  of  employees  become  "unfrozen"  as  a  result  of  a  salary 
range  being  moved  up,  the  new  salary  may  be  increased  by  the  same 
amount  as  the  salary  range  increase,  but  the  new  salary  cannot  exceed  the 
maximum  of  the  new  salary  range. 


DIGEST  OF 

OPINIONS   TO   BOARD   OF   EXAMINERS   OF 

PLUMBING  AND  HEATING  CONTRACTORS 

Public  Contracts;  Specifications  for  Public  Contracts; 
Letting  of  Bids 

8  June  1951 

Under  the  provisions  of  G.  S.  160-280,  a  combination  of  either  of  the 
four  categories  of  public  contracts  therein  set  out  is  not  permitted  either 
in  the  preparation  of  specifications  or  in  the  lettin,s:  of  contracts.  There 
must  be  prepared  separate  specifications  for  each  of  the  categories,  and 
contracts  for  the  same  must  be  let  separately. 

Public  Contracts;  Awarding  of  Special  Contracts  for 
Plumbing  and  Heating 

3  July  1951 

Under  G.  S.  143-128,  there  may  not  be  a  combination  of  any  of  the 
branches  of  the  work  therein  set  out  awarded  in  one  contract. 

Public  Records;  Photostatic  Copies  of  License  Records 

10  October  1951 

Records  in  the  office  of  the  State  Board  of  Examiners  of  Plumbing  and 
Heating  Contractors  are  public  records  and,  under  the  statute,  certified 
copies  must  be  given  to  persons  requesting  the  same. 


DIGEST  OF 
OPINIONS  TO  STATE  PROBATION  COMMISSION 

Probation;  Extradition  of  Probationers;  Cost  and  Expense 
of  Extradition 
«  29  May  1951 

Where  probationers  are  extradited  from  another  State,  if  the  original 
crime  was  a  felony,  the  State  pays  the  statutory  expenses  allowed  if  the 
extradition  process  is  used  in  obtaining  the  return  of  the  probationer.  In 
cases  of  misdemeanors,  the  county  is  liable  for  the  expense. 

Probation;  Interstate  Compact  Relating  to  Persons  Convicted  of 
Crime  Who  May  Be  on  Probation;  Extradition 

14  November  1951 

Chapter  1137  of  the  Session  Laws  of  1951  authorizes  the  Director  of 
Probation  in  this  State  to  assume  supervision  over  probationers  from  other 
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.  states  who  have  a  similar  law.  In  such  cases,  the  Director  of  Probation 
!  may  proceed  with  the  termination  of  such  probations  from  other  states 
under  G.  S.  15-200. 

G.  S.  15-49  authorizes  the  issuance  of  fugitive  warrants  by  judges,  jus- 
tices of  the  peace  and  others,  only  in  those  cases  where  the  crime  charged 
is  punishable  by  death  or  impinsonment  for  at  least  one  year  in  the  state's 
prison  of  the  state  where  the  crime  has  been  committed.  Cases  not  falling 
within  the  meaning  of  G.  S.  15-49  should  be  handled  under  the  Uniform 
Extradition  Act. 

Probation  Commission;  Court  of  Record;  Mayor's  Court  of  the 
Town  of  Franklinton 

19  March  1952 

The  Mayor's  Court  of  the  Town  of  Franklinton,  since  the  amendments 
enacted  by  the  General  Assembly  of  1947  amplifying  and  extending  its 
jurisdiction  and  powers,  should  now  be  considered  as  a  court  of  record  with 
authority  to  place  defendants  upon  probation  and  have  such  defendants 
supervised  by  the  Probation  Commission. 


DIGEST  OF 

OPINIONS  TO  STATE  BOARD  OF 

PUBLIC  WELFARE 

State  Board  of  Public  Welfare;   Teachers'  and  State  Employees' 

Retirement    System;    Contributions   to   Retirement    System   in 

Behalf  of  the  Employees  of  the  State  Board  of 

Public  Welfare 

5  September  1950 

Where  the  Federal  Government  furnishes  matching  funds  to  the  State 
Retirement  System  to  cover  the  State's  contribution  for  employees  of  the 
State  who  are  paid  wholly  or  in  part  from  Federal  funds,  such  employees 
are  State  employees  and  are  eligible  for  membership  in  the  State  Em- 
ployees' Retirement  System. 

State  Board  of  Public  Welfare;    General  Assistance;   State  Appro- 
priations    FOR  General     Assistance;     Authority     for     Using 
Appropriations  to  Match  Federal  Funds  for  the  Relief  of 
Persons  Totally  and  Permanently  Disabled 

5  September  1950 

There  is  ample  authority  under  the  State  statute  on  general  assistance 
for  you  to  accept  these  grants-in-aid  from  the  Federal  Government  to  be 
administered  only  for  the  fourth  category;  that  is,  persons  who  are  totally 
and  permanently  disabled  and  that  the  State  statute  on  general  assistance 
authorizes  matching  of  State  funds  for  this  purpose  as  therein  provided, 
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and,  in  our  opinion,  the  Budget  Bureau  has  the  authority  and  should  allot 
to  you  funds  from  the  State  appropriation  referred  to  above  for  this 
specific  purpose,  such  allotments  to  be  made  in  accordance  with  the  esti- 
mates presented  by  you  and  approved  by  the  Budget  Bureau. 

Appropriations  for  State  Aid  and  Obligations;  Chapter  1249,  Session 

Laws  of  1949;  Unexpended  Appropriations  Do  Not  Lapse  At 

End  of  First  Year  of  Biennium 

25  January  1951 

The  appropriations  made  by  Article  VI  of  Chapter  1249  of  the  Session 
Laws  of  1949  entitled  "State  Aid  and  Obligations"  to  the  Board  of  Public 
Welfare,  which  were  unexpended  at  the  end  of  the  first  year  of  the  bien- 
nium, with  the  approval  of  the  Director  of  the  Budget,  might  be  carried 
over  and  expended  during  the  second  year  of  the  biennium  for  the  objec- 
tives and  purposes  for  which  the  appropriations  were  made. 

North  Carolina  Medical  Care  Commission;  Payments  to  Hospitals  for 
Indigent  Patients;  State  Board  of  Public  Welfare;  Payments  for 
Hospitalization  of  the  Medically  Indigent  Under  Programs  of 
Old  Age  Assistance,  Aid  to  Dependent  Children  and  Totally 
and  Permanently  Disabled;   Authority  of  North   Carolina 
Medical  Care  Commission  to  Make  Payments  for  Indigent 
Persons  for  Hospitalization  Where  Federal  Participa- 
tion Under  the  Plan  of  the  State  Board  of  Public 
Welfare  Is  Not  Available 

20  June  1951 

The  Medical  Care  Commission  can  participate  where  county  welfare  de- 
partments certify  for  Medical  Care  Commission  participation  any  public 
assistance  recipient  who  is  the  beneficiary  of  the  maximum  grant  or  of  a 
grant  within  $3.00  of  the  maximum  to  the  end  that  both  programs  may 
cover,  as  far  as  possible,  the  total  indigent  load. 

Adoption;  Failure  to  Pay  Costs;  Entry  of  Final  Decree 
After  Expiration  of  Time  for  Same 

18  July  1951 

The  Clerk  is  entitled  to  his  costs  in  advance  in  an  adoption  proceeding. 
If  the  final  order  is  not  entered  in  time,  it  is  possible  that  a  nunc  pro  tunc 
order  would  be  valid. 

Juvenile  Courts;  Juvenile  Delinquents;  Enticing  Minor 
Away  From   School;  Indictment 

18  July  1951 

It  is  a  violation  of  G.  S.  110-45  to  entice  a  juvenile  away  from  an 
orphanage,  children's  home  or  child  placing  institution. 
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Adoption;  Consent  of  Mentally  Disordered  Person 

26  July  1951 

Subsection  2  of  G.  S.  48-9,  which  permits  a  next  friend  to  be  appointed 
to  give  consent  to  an  adoption  if  the  court  finds  as  a  fact  that  there  is 
no  person  qualified  to  give  consent,  does  not  apply  to  the  father  of  a  child 
who  is  insane  and  confined  in  a  State  institution. 

Adoption;  Social  Report;  Public  Inspection;  Attorney  for 
Party  to  Adoption 

11  September  1951 

The  provisions  of  the  Adoption  Law  prohibit  the  disclosure  of  a  social 
report  to  parties  or  attorneys  for  parties  in  an  adoption  proceeding  unless 
motion  is  filed  and  an  order  of  disclosure  is  made  which  is  reviewed  by  the 
judge  of  the  Superior  Court. 

Public  Welfare;  Legal  Settlement;  Settlement  of  Child 
Follows  Settlement  of  Parents 

17  October  1951 

The  legal  settlement  of  a  legitimate  child  follows  that  of  his  father,  if 
the  father  has  a  settlement  in  this  State.  If  he  has  none,  the  legal  settle- 
ment follows  that  of  the  mother,  if  she  has  any. 

Chapter  1019,  Session  Laws  of  1951;  Action  to  Foreclose  Lien 
During  Lifetime  of  Recipient 

31  October  1951 

An  action  may  be  brought  against  a  recipient  of  Old  Age  Assistance  to 
enforce  the  lien  created  by  Chapter  1019  of  the  Session  Laws  of  1951  dur- 
ing the  lifetime  of  the  recipient  if  the  recipient  has  r'feceived  Old  Age 
Assistance  payments,  becomes  ineligible  for  further  assistance  and  has  not 
paid  off  or  discharged  the  assistance  payments  already  received. 

Adoption;  Consent  Under  Former  Adoption  Statute;  Surrender 
TO  Welfare  Department 

1  November  1951 

The  former  adoption  law  required  that  a  child  be  surrendered  to  a  county 
welfare  department  in  writing  and  that  consent  to  an  adoption  under  such 
surrender  be  in  writing.  Where  no  such  consent  or  surrender  was  actually 
executed  in  writing,  an  affidavit  of  the  county  superintendent  of  public 
welfare  that  it  was  the  intention  to  surrender  the  child  for  adoption  and 
that  he  would  consent  to  the  adoption  is  not  a  sufficient  compliance  or 
substitute  for  the  actual  writings  or  documents  required  by  the  statute. 
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Adoption;  Death  of  One  Petitioner  and  Remarriage  of 
Surviving  Petitioner 

1  November  1951 

Under  the  adoption  law  of  this  State,  if  the  petitioner  has  a  husband  or 
wife  living,  such  spouse  must  be  joined  in  any  adoption  proceeding  as  a 
petitioner.  Where  a  husband  has  died  and  the  widow  has  remarried,  a  child 
cannot  be  adopted  under  the  former  name  of  the  surviving  petitioner. 

Adoption;  Placement  of  Child  by  Juvenile  Court  of 
Another  State;  Consent 

1  November  1951 

It  is  doubtful  if  a  juvenile  court  of  the  State  of  Georgia  has  authority 
to  give  consent  to  the  adoption  of  a  child  by  petitioners  in  this  State. 
Under  G.  S.  48-9,  it  would  perhaps  be  the  best  practice  for  the  child  to  be 
committed  to  the  care  of  a  welfare  department  of  the  State  of  Georgia  and 
let  that  agency  give  consent  to  the  adoption. 

Adoption;  Guardian  of  Children  Appointed  in  Foreign 
State;  Jurisdiction 

20  February  1952 

Where  guardian  of  two  children  has  been  appointed  by  order  of  a  judge 
in  a  foreign  State  and  the  children  have  been  brought  into  this  State,  the 
children  would  have  to  be  domiciled  in  this  State  before  our  courts  would 
have  jurisdiction  to  question  or  set  aside  the  guardianship  in  the  foreign 
State. 

Adoption;  Revocation  of  Adoption;  Disposition  of 
Child  After  Revocation 

20  February  1952 

When  an  adoption  proceeding  has  been  instituted  and  subsequently  re- 
voked by  the  clerk  of  the  court  under  the  provisions  of  G.  S.  48-20,  the 
custody  of  the  child  should  be  returned  to  the  superintendent  of  public 
welfare  or  the  child-placing  agency  having  custody  immediately  before  the 
filing  of  the  petition.  In  case  of  doubt  as  to  the  disposition  of  the  child 
as  to  such  revocation,  the  superintendent  of  public  welfare  should  petition 
a  juvenile  court  or  court  of  domestic  relations  for  an  order  as  to  the  future 
care  and  custody  of  the  child. 

Public  Welfare;  Licensed  Boarding  Homes;  Building  Code  and 
Regulations;  Institutional  Building 

19  March  1952 

A  licensed  boarding  home  operated  under  the  inspection  of  the  welfare 
department  whose  patrons  are  furnished  only  board  and  lodging  and  are 
not  furnished  medical,  nursing  and  other  types  of  care  of  like  kind  is  not 
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classified  as  an  institutional  building  within  the  meaning  of  §  2.1(b)  of 
the  North  Carolina  Building  Code  prepared  and  issued  by  the  North  Caro- 
lina Building  Code  Council.  Such  building,  however,  is  subject  to  the 
regular  fire  prevention  regulations  and  equipment  for  the  elimination  of 
fire  hazards  applicable  to  that  type  of  building. 

Adoption;  Consent  of  Mental  Incompetent;  Consent  of 
Guardian  of  Mental  Incompetent 

17  April  1952 

A  mentally  incompetent  person  cannot  give  consent  to  an  adoption,  and 
the  fact  that  such  mentally  incompetent  person  has  a  general  guardian 
does  not  give  such  general  guardian  authority,  under  the  adoption  law,  to 
give  consent  for  the  adoption  of  his  ward's  child. 

Public  Welfare;  Admission  to  Stonewall  Jackson  Training  School; 
Child  Afflicted  With  Bright's  Disease 

20   May   1952 

The  admission  of  an  afflicted  person  or  child  to  Stonewall  Jackson  Train- 
ing School  is  within  the  discretion  of  the  State  Board  of  Correction  and 
I  Training,  and  the  Board  has  a  right  to  refuse  to  have  admitted  a  person 
i  physically  incapable   of  being   substantially   benefited   by   the   program   of 
the  school  or  institution. 

Public  Welfare;  Admission  to  Caswell  Training  School 

20  May  1952 

A  juvenile  court  has  no  authority  to  commit  a  mentally  deficient  child 
to  Caswell  Training  School.  An  application  for  admission  to  Caswell  Train- 
ing School  must  be  made  by  parents  of  the  child,  guardians  and  the  list 
of  persons  eligible  to  make  such  applications  as  set  forth  in  G.  S.  116-130. 


DIGEST  OF 

OPINIONS  TO  DIVISION  OF  PURCHASE 

AND  CONTRACT 

Contracts;  Defense  for  Breach;  War  Conditions 

30  October  1950 

Where  a  State  contract  does  not  contain  any  provision  against  war  con- 
ditions, difficulty  in  obtaining  materials  necessary  to  perform  such  conti'act 
will  not  excuse  a  performance  of  the  same  by  the  obligator. 
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Sale  of  Livestock  At  State  College;  Surplus  Property 

30  October  1950 

The  Director  of  the  Division  of  Purchase  and  Contract,  under  G.  S. 
143-49  (e),  has  authority  to  sell  all  supplies,  materials  and  equipment  which 
are  surplus,  obsolete  or  unused.  This  authority  does  not  extend  to  the 
sale  of  surplus  livestock  ovv^ned  by  North  Carolina  State  College. 

Division  of  Purchase  and  Contract;  Surplus  Property  of  the  Federal 

Government;  Authority  of  Division  of  Purchase  and  Contract 

to  Negotiate  for  Surplus  Property  in  Behalf  of  Health 

and  Educational  Agencies 

7  November  1950 

The  Director  of  the  Division  of  Purchase  and  Contract,  vv^ith  the  consent 
of  the  Advisory  Budget  Commission,  can  authorize  the  State  Educational 
Agency  of  the  Division  of  Purchase  and  Contract  to  act  as  the  representa- 
tive of  the  State  in  acquiring  surplus  property  under  the  Federal  Property 
and  Administrative  Services  Act  for  the  benefit  of  the  State's  publicly- 
ov^^ned  hospitals,  non-profit  hospitals,  health  centers,  and  public  health 
units   of  any   nature. 

Propagation  of  Oysters;  Public  Contracts;  Authority  of  Department 

of  Conservation  and  Development  to  Let  Contracts 

for  Planting  Oyster  Beds 

24  April  1951 

The  power  to  contract  for  the  propagation  of  oysters  in  this  State  is 
vested  in  the  Department  of  Conservation  and  Development,  and  the  Di- 
vision of  Purchase  and  Contract  has  no  supervision  over  this  matter. 

Division  of  Purchase  and  Contract;  Board  of  Aw^ard;  Responsibility 
FOR  Canvassing  and  Aw^arding  Contracts  for  State  Purchases 

2  May  1952 

The  Board  of  Awards  and  the  Division  of  Purchase  and  Contract  act 
together  in  canvassing  bids  for  State  purchases  and  making  awards  there- 
for. Contracts  for  State  purchases  are,  however,  made  by  and  in  the  name 
of  the  Director  of  Purchase  and  Contract. 


DIGEST  OF 
OPINIONS   TO   RETIREMENT  SYSTEM 

Teachers'   and   State   Employees'   Retirement   System;    G.    S.   135-14; 

Pension  for  Certain  Former  Classroom  Teachers;  Attained 

Age  in  Order  to  Be  Eligible 

7  August  1950 

Section  135-14,  which  grants  a  pension  to  classroom  teachers  under  cer- 
tain conditions,  requires  that  "such  former  teacher  was  sixty-five  years  old 
or  more  on  the  10th  day  of  March,  1943."  The  teacher  in  question  did  not 
reach  or  attain  her  sixty-fifth  birthday  until  March  22nd,  1943.  The  statute 
sets  up  a  definite  date  when  such  person  must  be  sixty-five  years  old  or 
more  and  that  is  the  tenth  day  of  March,  1943. 

I  am  of  the  opinion  that  the  tenth  day  of  March,  1943,  is  the  deadline, 
and  such  person  must  have  attained  their  sixty-fifth  birthday  on  or  before 
that  date  before  he  can  receive  such  pension. 

Teachers'  and  State  Employees'  Retirement  System;  Employee; 
Employee  on  Loan;  Prior  Service 

7  August  1950 

It  appears  that  the  above  member  was  a  sanitarian  with  the  State  Board 
of  Health  in  1935.  He  was  assigned  to  duty  at  Chapel  Hill  when  the 
Orange-Person-Chatham  Health  District  was  organized.  This  assignment 
was  made  at  the  request  of  the  Dean  of  the  University  Medical  School  and 
was  made  at  the  request  of  the  University  officials  in  order  that  this  mem- 
ber might  help  them  with  a  program  of  sanitation,  both  in  connection  with 
the  dormitories  and  the  milk  supply  used  by  the  University. 

I  am  of  the  opinion  that  this  constitutes  the  loan  of  an  employee  and 
would,  therefore,  not  interfere  with  Mr.  Caruthers'  right  to  prior  service. 
The  service  from  July  1st,  1935,  up  to  and  including,  July  1st,  1938,  should, 
therefore,  be  treated  by  you  as  prior  service  as  defined  by  the  Teachers' 
and  State  Employees'  Retirement  Act. 

Teachers'  and  State  Employees'  Retirement  System;  Prior  Service; 
Substitute  Teacher 

7  August  1950 

A  teacher  is  defined  by  G.  S.  135-1,  subsection  3,  and  such  definition  in- 
cludes "any  teacher,  helping  teacher,  librarian,  principal,  supervisor,  etc." 
Apparently  the  full-time  requirement  does  not  attach  until  you  get  to  the 
category  of  employees  other  than  teachers.  However,  this  subsection  states 
that  in  cases  of  doubt,  the  Board  of  Trustees  shall  determine  whether  such 
person  is  a  teacher.  I  would  say  that  this  is  a  case  of  doubt  and  that  such 
matter  should  be  determined  by  the  Board  of  Trustees. 
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Local   Governmental   Employees'    Retirement   System;    Operation   op 
Financial  System;   Authority  of  Board  of  Trustees  of  Local 
Governmental  Employees'  Retirement  System  to  Pay  for 
Personnel  and  Services;  Authority  to  Purchase  Auto- 
mobile FOR  Secretary  of  Board  of  Trustees 

7  November  1950 

The  Board  of  Trustees  of  the  Local  Governmental  Employees'  Retire- 
ment System  is  a  separate  entity  and  legally  is  independent  of  the  Board 
of  Trustees  of  the  Teachers'  and  State  Employees'  Retirement  System. 
Neither  the  Personnel  Department  nor  the  Budget  Bureau,  or  any  other 
State  agency,  has  any  control  over  any  part  or  sphere  of  the  scope  of 
activities  of  this  System  or  its  Board  of  Trustees. 

Teachers'   and   State    Employees'   Retirement   System;    Absence   of 

Member  on  Leave;  Right  of  Member  to  Make  Contributions 

for  Period  of  Absence  on  Leave 

19  March  1951 

There  are  only  two  methods  provided  by  the  statute  w^hereby  an  em- 
ployee vi^ho  is  absent  from  State  service  on  leave  of  absence  can  pay  up  his 
contributions  and  thus  continue  his  membership  as  a  continuous  process 
without  any  break.  The  first  one  of  these  will  be  found  as  subsection  (e) 
of  §  135-8.  This  provision  permits  a  member  who  is  on  leave  of  absence 
on  account  of  military  service  or  for  any  other  purpose  which  might  tend 
to  increase  the  efficiency  of  the  services  of  the  member  to  his  or  her  em- 
ployer to  make  monthly  contributions  on  the  basis  of  the  salary  or  wage 
such  member  was  receiving  at  the  time  such  leave  of  absence  was  granted. 

Teachers'  and  State  Employees'  Retirement  System;   Optional 
Benefits;  Assignability  of  Contributions  or  Benefits 

28  May  1951 

Benefits  payable  under  the  Teachers'  and  State  Employees'  Retirement 
Act  by  virtue  of  G.  S.  135-9  cannot  be  assigned  or  transferred  except  by 
the  method  provided  by  the  Act  itself  and,  therefore,  would  not  be  included 
as  an  assignable  item  under  a  separation  agreement  between  husband  and  ( 
wife. 

Retirement;  Co'/erage  Under  Federal  Social  Security  Acts;  Chapter 
562  OF  the  Session  Laws  of  1951;  Instrumentality  of  Government 

18  July  1951 

The  Roanoke  Island  Historical  Association  is  not  an  instrumentality 
of  government. 
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Teachers'  and  State  Employees'  Retirement  System;  Payment  of 
Benefit  During  Month  of  Retired  Member's  Death 

31   October   1951 

Where  a  retired  member  of  the  Teachers'  and  State  Employees'  Retire- 
ment System  dies,  the  check  representing  retirement  benefits  for  the  month 
in  which  the  member  dies  is  payable  to  his  estate  and  not  to  any  bene- 
ficiary he  has  designated  under  the  statute  giving  him  an  optional  selec- 
tion. If  there  is  no  administrator  or  executor,  the  benefit  can  be  paid  to 
the  Clerk  of  the  Superior  Court  of  the  county  of  the  deceased  member's 
residence. 

Local  Governmental  Employees'  Retirement  System;  Retired  Member 
Serving  As  Coroner  of  County 

13   November  1951 

A  retired  member  of  the  Local  Governmental  Employees'  Retirement  Sys- 
tem is  not  prohibited  from  holding  the  office  of  coroner  where  he  is  com- 
pensated by  fees  derived  from  the  performance  of  the  duties  of  his  office. 

Teachers'  and  State  Employees'  Retirement  System;   Credit  for 

Military  Service;  Leave  of  Absence;  Return  to  Position 

Which  Has  Been  Abolished 

6  December  1951 

A  member  of  the  Retirement  System  who  serves  in  the  military  forces 
of  the  United  States  and  who  returns  to  his  former  employer  only  to  find 
that  his  position  has  been  abolished  and  there  is  no  other  position  open 
has  returned  to  service  so  far  as  his  coverage  with  the  Teachers'  and  State 
Employees'  Retirement  Act  is  concerned. 

Chapter  562   of  the  Session   Laavs  of   1951;    Coverage  of   State  and 
Municipal  Employees  Under  I^^ederal  Social  Security  Act;  State 
Agency;  Assessment  of  Political  Subdivision  for  Admin- 
istrative Expenses;  Custody  of  Administrative 
Expense  Funds 

6  December  1951 

Special  assessments  paid  to  the  Secretary  of  the  Teachers'  and  State 
Employees'  Retirement  System  as  the  State  agency  to  administer  the  pro- 
visions of  the  Social  Security  Act  (Chapter  562  of  the  Session  Laws  of 
1951)  are  committed  to  the  custody  of  such  State  agency,  and  under  the 
precise  language  of  the  statute,  the  State  agency  is  not  required  to  deposit 
these  funds  in  the  State  treasury  but  can  select  a  safer  or  more  reliable 
depositary  for  such  purpose,  and  the  statute  authorizes  such  agency  to  draw 
the  checks  and  vouchers  to  derive  funds  for  administrative  expenses. 
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Local  Governmental  Employees'  Retirement  System;  Prior 
Service;  Employer  and  Employee 

29  February  1952 

An  employee  of  a  county  mutual  soil  conservation  association  is  not  an 
employee  of  the  county  for  purposes  of  coverage  under  the  Local  Govern- 
mental Employees'  Retirement  System. 

Chapter  562  of  the  Session  Laws  of  1951;  Coverage  of  Governmental 

Employees  Under  Title  II  of  the  Social  Security  Act;  Guides 

Hired  by  Case  Workers  for  the  Commission  for  the  Blind 

19  March  1952 

Guides  hired  by  case  workers  of  the  Commission  for  the  Blind,  according 
to  their  own  discretion  and  selection  and  whose  services  are  paid  for  out 
of  the  case  worker's  own  salary,  are  not  employees  of  the  Commission  for 
the  Blind  and,  therefore,  are  not  State  employees. 

Local  Governmental  Employees  Retirement  System;  Authority  to 
Cover  the  Utilities  Commission  of  the  City  of  Washington 

18  June  1952 

The  Utilities  Commission  of  the  City  of  Washington  is  an  employer  and 
is  entitled  to  obtain  coverage  under  the  Local  Govei'nmental  Employees 
Retirement  System  Act.  If  the  Utilities  Commission  becomes  covered  under 
the  Retirement  Act,  its  employees  will  be  entitled  to  eligible  prior  service 
and  will  retain  this  prior  service  after  the  Utilities  Commission  is  merged 
with  the  City  of  Washington  since  the  City  of  Washington  is  already  a 
covered  employer  under  this  Retirement  System. 


DIGEST  OF 
OPINIONS  TO  COMMISSIONER  OF  REVENUE 

Sales  Taxes;  Building  Materials;  Exemptions;  Cement  Blocks 

^  31  July  1950 

Cement  blocks  which  are  made  in  the  size  of  4  x  10  x  30  inches  are  cement 
blocks  within  the  meaning  of  the  exemption  from  sales  tax  contained  in 
Section  427  of  the  Revenue  Act. 

Inheritance  Taxation;   Tenancy  by  the  Entirety;   Conveyance  by 
Husband  to  Wife  of  One-Half  Interest  in  Tract  of  Real  Estate 

26  July  1950 

A  conveyance  by  a  husband  to  his  wife  purporting  to  convey  to  her  a 
one-half  interest  in  real  estate  owned  by  him  does  not  create  a  tenancy 
by  the  entirety,  but  has  the  effect  of  creating  a  tenancy  in  common. 
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Income  Taxes;  Members  of  Armed  Forces;  Coast  Guard 

9  August  1950 

Members  of  the  North  Carolina  Coast  Guard  on  active  duty  are  not 
required  to  include  in  gross  income  any  compensation  for  such  services 
received  from  the  Federal  Government.  This  exemption  continues  until 
the  second  World  War  is  officially  terminated  and  such  War  will  not  be 
officially  tenninated  until  peace  treaties  are  signed. 

Income  Taxes;  Head  of  Household  Must  Be  Member  Thereof 

11  August  1950 

A  person  who  qualifies  as  a  head  of  a  household  is  entitled  to  a  deduc- 
tion or  personal  exemption  of  $2,000,  but  a  person  who  is  a  member  of 
one  household  cannot  qualify  as  the  head  of  a  separate  household  main- 
tained by  such  person  when  that  person  does  not  reside  within  such 
household. 

Income  Taxes;   Deductions;   Casualty  Losses 

6    September   1950 

The  loss  of  a  tree  struck  by  lightning  is  a  deductible  loss  for  income 
tax  purposes  under  the  provisions  of  G.  S.  105-147,  Subsection  6,  Para- 
graph   (b). 

Sales  and  Use  Taxes;  Tax  on  Sales  of  Machinery; 
Tax  on  Rentals 

13  October  1950 

Rentals  of  machines  used  as  mailing  equipment  are  subject  to  the  N.  C. 
Sales  Tax. 

Intangibles  Taxes;  Accounts  Receivable;  Refunds  Due  of  Federal 

Taxes  When  Amount  has  been  Determined  and  Liability 

OF  Government  Established 

20  October  1950 

When  the  amount  of  Federal  tax  refund  due  a  North  Carolina  resident 
has  been  determined  and  the  liability  of  the  Government  established,  such 
refund  is  an  account  receivable  and  is  subject  to  the  N.  C.  Intangibles 
tax. 

Inheritance  Taxes;   Deductions;   Amounts  Paid  by  Executor  Who  is 

ALSO  Beneficiary  under  the  Will  to  Third  Parties  to  Prevent 

Filing  of  Caveat  Not  Deductible  From  Estate 

1    November   1950 

An  executor  of  a  will  who  was  also  a  beneficiary  under  the  will  paid 
a  certain  sum  of  money  to  third  parties  in  order  to  prevent  the  filing  of 
a   caveat   to   the   will.     The   amount   so   paid   cannot  be   deducted   from   the 
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value  of  the  estate  for  inheritance  tax  purposes  because  such  payment 
was  not  an  expense  of  the  estate  but  was  rather  a  personal  expense  of  the 
beneficiary. 

Income  Taxes;  Trusts  and  Trustees;  Dividends;  Taxability  of 

Beneficiary  on  Dividends  Paid  to  Trustee  and  by  Trustee 

TO  Beneficiary 

17    November   1950 

A  beneficiary  who  receives  dividends  from  a  trustee  who  has  received 
them  from  a  foreign  corporation  taxable  in  North  Carolina  on  only  a 
portion  of  its  income,  is  taxable  only  on  that  portion  of  the  dividends  re- 
ceived by  him  on  which  the  foreign  corporation  has  not  paid  an  income 
tax  to  the  State  of  North  Carolina. 

Criminal  Law:  Corporat'ons;  Sales  Taxes;  Liability  of  President 

AND  General  Manager  of  Corporation  for  Failure  of 

Corporation  to  File  Sales  Tax  Return 

22  November  1950 

When  the  person  who  is  President  and  General  Manager  of  a  I'estaurant 
corporation  operates  such  restaurant  personally,  such  officer  is  criminally 
liable  for  failure  to  file  the  corporation's  sales  tax  reports  due  under  the 
North  Carolina  Sales  Tax  Act. 

Sales  Tax;  Sales  of  Medicines  Compounded  by  Druggists; 
Revenue  Act,  Section  406   (k) 

4  December  1950 

Retail  sales  of  medicines  compounded  or  blended  by  a  person  other  than 
a  druggist  are  not  exempt  from  the  sales  tax. 

Gasoline   Taxes;    Casualty   Loss  by  Licensed  Distributor 
Paying    on    "Receipts"    Basis 

13   December  1950 

The  statute  specifically  provides  that  if  any  licensed  distributor  who 
has  elected  to  pay  the  gasoline  tax  on  the  "receipts"  basis  shall  lose  any 
such  fuel  "by  reason  of  fire,  lightning,  flood,  wind  storm,  wrecking  of 
transportation  conveyance,  acts  of  war,  or  any  accidental  or  providential 
cause,  and  such  loss  is  clearly  proved  to  the  satisfaction  of  the  Commis- 
sioner of  Revenue,  the  amount  of  motor  fuel  lost  shall  be  excluded  from 
the  measure  of  his  tax".  While  the  above  specific  provision  for  the  deduc- 
tion of  casualty  losses  does  not  in  terms  cover  losses  by  theft,  the  gasoline 
tax  is  imposed  primarily  upon  the  distributor  upon  the  sale  of  gasoline, 
distribution  or  use  by  him  within  the  State;  and  since  the  stolen  gasoline 
cannot  be  sold,  distributed  or  used  by  him  within  the  State,  I  am  of  the 
opinion  that  you  would  be  justified  in  allowing  the  claimed  deduction 
upon  a  verification  to  your  satisfaction  of  the  loss. 
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Intangibles  Taxes;   Accounts  Receivable;  Deductions;   Sales  Taxes 
Owed  by  Merchants  on  December  31 

2  January  1951 

Sales  taxes  owed  to  this  State  by  a  merchant  doing  business  in  this 
State  are  not  deductible  from  accounts  receivable  as  accounts  payable  for 
intangibles  tax  purposes  because  Sec.  703  of  the  Revenue  Act  expressly 
provides  that  the  term  "accounts  payable"  shall  not  include  taxes  of  any 
kind  ovi^ed  by  the  taxpayer. 

Gift  Taxes;   Exemptions;   1947  Amendment  Providing  for  Pyramiding 

Gifts  for  Computing  Taxes;  Allowing  $25,000.00  Exemption 

for  Gifts  Before  January  1,  1948  and  Another  Exemption 

FOR  Gifts  After  That  Date 

4  January  1951 

With  respect  to  gift  taxes,  the  total  exemption  of  $25,000.00  is  the  ex- 
emption allowed  for  gifts  made  and  that  it  is  the  only  exemption  allowed, 
whether  it  was  claimed  in  part  or  in  its  entirety  prior  to  January  1,  1948, 
or  claimed  in  part  or  in  its  entirety  after  that  date. 

Income  Tax;  Deduction  of  Interest  and  Legal  Fees  Incident  to 
Litigating  Federal  Income  Taxes 

■     ..  16   February   1951 

Legal  expenses  incurred  in  connection  with  litigating  the  question  of 
Federal  income  taxes  may  properly  be  deducted  from  gross  income  under 
G.  S.  105-147,  subsection   1%,  for  N.  C.  Income  tax  purposes. 

Income   Tax;    Includibility  of  Damages   Received  for 
Alienation  of  Affection 

23   February   1951 

Damages  received  by  a  taxpayer  on  account  of  alienation  of  affection, 
whether  under  an  agreement  by  the  parties  or  pursuant  to  a  judginent 
of  a  court,  are  not  required  to  be  included  v^^ithin  the  gross  income  of  a 
taxpayer  by  the  North  Carolina  income  tax  laws. 

Gasoline  Taxes;   Exemptions;  Regional  Housing  Authority 

13  April  1951 

Sales  of  gasoline  to  Regional  Housing  Authorities  are  exempt  from  the 
tax  on  gasoline. 

Sales  Taxes;  Repair  and  Upholstery  Shops 

27   April   1951 

It  is  my  opinion  that  a  repair  and  upholstery  shop  consumes  materials 
when  it  makes  minor  repairs  to  furniture  and  similar  objects.    By  minor 
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repairs,  I  mean  the  closing  of  openings  caused  by  cigarette  and  cigar 
burns  and  similar  tears;  the  scraping  and  painting  of  the  wood  or  metal 
portions  of  furniture  and  similar  articles,  and  the  replacing  of  small 
parts  which  have  been  broken  or  destroyed.  In  such  a  case  it  seems  that 
the  rendition  of  the  services  requires  the  exercise  of  a  high  degree  of 
skill  and  the  materials  involved  are  of  relatively  little  value.  The  prin- 
cipal value  of  the  entire  transaction  to  the  owner  of  the  furniture  or 
other  article  repaired  lies  in  the  service  rendered.  The  propei'ty,  such  as 
the  paint,  and  thread  or  small  pieces  of  wood,  has  little  value  to  anyone 
other  than  the  owner  of  the  furniture  or  other  article  which  is  repaired. 
In  my  opinion,  such  a  contract  should  be  deemed  to  contemplate  a  rendi- 
tion of  personal  services  rather  than  a  sale  of  tangible  personal  property. 
This  makes  the  person  performing  the  services  the  consumer  of  the  ma- 
terial used  in  the  repair  job  and  thus,  the  sale  to  him  is  the  taxable  sale 
and  his  vendor  should  collect  the  S'^/(  on  such  sale.  Since  there  is  no  sale 
by  the  repairman  as  such,  there  is  no  tax  liability  on  him  because  of  the 
consuming  of  the  materials. 

When  automobile  seat  covers,  made  to  order,  are  sold  or  when  material 
for  covering  furniture  is  sold,  even  though  such  material  is  placed  on  the 
furniture  as  a  part  of  the  contract,  it  is  my  opinion  that  the  upholsterer 
or  person  placing  the  goods  on  furniture  or  automobiles  is  actually  sell- 
ing taxable  personal  property  even  though  certain  services  are  involved 
in  the  transaction  in  cutting  and  sewing  the  seat  covers  or  furniture  cov- 
erings so  that  they  fit.  It  cannot  be  said  in  such  a  case  that  the  cloth  or 
plastic  materials  used  are  of  such  little  value  that  the  principal  item 
contracted  for  was  personal  services.  ".  .  .  in  fulfilling  a  contract  for  the 
sale  of  a  product  to  be  made  to  order  a  high  degree  of  skill  is  required, 
and  (the  fact)  that  labor  is  the  principal  cost  factor  entering  into  the 
ultimate  product,  does  not  establish  that  the  contract  is  one  for  the  rendi- 
tion of  services  rather  than  the  sale  of  the  finished  article."  47  Am.  Jur., 
Sales  and  Use  Taxes,  Section  26,  page  231;  Cf.  JOHNSTON  v.  GILL, 
224  N.  C,  638,  32  S.  E.  2d,  30    (1944). 


Income  Tax;  Sale  of  Partnership  Profits 

30  April  1951 

A  non-resident  sold  his  right  to  receive  a  share  of  the  profits  of  a 
North  Carolina  partnership  for  a  lump  sum.  This  lump  sum  is  taxable  as 
income  in  North  Carolina. 


Income  Taxes;  Assessments;   Interest;  Authority  of 
Commissioner  to  Waive  Interest 

30  April  1951 

The  Revenue  Act  does  not  contain  any  provisions  expressly  authorizing 
the  Commissioner  of  Revenue  to  waive  interest  on  taxes. 
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Sales  Taxes;  Sections  404.5  and  406(d)  of  the  Revenue  Act 

2  May  1951 

Materials  used  by  a  contractor  in  installing  humidifying-  equipment  in 
a  textile  plant  under  a  cost-plus-a-fixed-fee  contract  are  not  exempt  from 
the  sales  tax  under  Section  406(d)    of  the  Revenue  Act. 

Gasoline  Taxes;  Bad  Checks;  Penalties;  Maximum 
Amount  of  Penalty 

4  May  1951 

The  maximum  additional  tax  or  penalty  vi^hich  can  be  added  to  bad 
checks  given  in  payment  of  gasoline  taxes  is  $200.00. 

.  Sales  and  Use  Tax 

21  May  1951 

Prior  to  the  1949  amendment  to  Section  406 (q)  of  the  Revenue  Act, 
sales  to  contractors  of  materials  used  by  them  in  construction  work  for 
nonprofit  hospitals  were  not  exempt  from  the  sales  tax. 

License  Taxes;  Section  105%,  Licenses  Issued  Under  Not  Statwide 

23  May  1951 

Privilege  licenses  issued  under  Section  105y2  of  the  Revenue  Act 
(amusements   not   othei-wise   taxed)    are   not   Statewide  licenses. 

Income  Taxes;  Cooperative  Patronage  Dividends  Allocated  on 
Books  and  Patrons  Notified  by  Letter 

23    May    1951 

Where  a  cooperative  makes  an  allocation  to  its  patrons  on  its  books  and 
the  patrons  are  notified  of  such  allocation  by  letter,  such  allocation  com- 
plied with  the  provisions  of  the  State  income  tax  law. 

Intangibles  Taxes;  Bank  Deposits;  Domestic  Insurance  Companies 

31   May   1951 

Domestic  insurance  companies  are  not  exempt  from  the  intangibles  tax 
on  bank  deposits  by  reason  of  the  provisions  of  G.  S.  105-228.5. 

Sales  Tax;  Exemptions;  Contractors  for  Educational  Institutions 

4  June   1952 

Sales  of  building  materials  to  contractors  to  be  used  in  construction  and 
repair  work  for  an  educational  institution  which  is  not  operated  for  pro- 
fit are  exempt  from  the  sales  tax  pursuant  to  G.   S.  105-169  (q). 


98  biennial  report  of  the  attorney  general  [vol. 

Income  Tax;   Deductions;   Necessary  Expenses;   Attorney's  Fees; 
Construction  of  Will 

4  June  1952 

An  attorney's  fee  paid  in  an  effort  to  secure  a  more  favorable  construc- 
tion of  a  will,  insofar  as  the  will  related  to  income  producing  property  to 
which  a  taxpayer  asserted  claim,  is  deductible  as  a  business  expense  for 
income  tax  purposes. 

1.    Sales    Taxes;    Sales    Through    Vending   Machines 

2.    Privilege  Taxes;  Chain  Store  Operations;  Chain  Store  Tax 

on  Distributing  Warehouses 

5  June   1951 

1.  The  chain  store  tax  is  applicable  to  warehouses  from  which  goods 
are  distributed. 

2.  Where  a  bottler  places  on  the  premises  of  others  drink  vending  ma- 
chines which  it  services  by  keeping  supplied  with  drinks  and  pays  the 
owner  of  the  premises  a  percentage  of  the  gi"0ss  revenue  or  a  flat  rate 
per  case  of  beverages  dispensed  through  the  machine,  the  bottling  com- 
pany becomes  liable  for  the  three  per  cent  sales  tax  upon  the  gross  sales 
made  through  the  machine. 

Sales  Tax;   Section  416;  Buyer  to  Withhold  Purchase  Price 

for  Tax  Due 

8  June  1951 

Section  416  of  the  Revenue  Act  requires  the  purchaser  of  a  business  to 
withhold  sufficient  of  the  purchase  money  to  cover  the  amount  of  any 
sales  tax  due  by  the  seller  until  the  seller  shall  produce  receipt  from 
the  Commissioner  of  Revenue  showing  that  the  taxes  have  been  paid  or 
that  no  taxes  are  due. 

Income  Taxes;  North  Carolina  Beneficiary  of  Income  from  a 
Foreign  Trust;   Deduction  for  Income  Taxes  Paid  . 
TO  State  of  Arkansas 

12  June   1951 

Resident  beneficiaries  of  a  foreign  trust  who  receive  income  arising 
from  ownership  by  the  trust  of  certain  oil  properties  in  another  state 
but  who  have  no  interest  in  the  corpus  of  the  estate,  are  required  to  pay 
income  taxes  upon  the  income  received  from  the  trust  although  taxes 
may  be  also  exacted  by  the  state  wherein  the  oil  properties  are  located 
since  the  resident  beneficiaries  are  not  receiving  income  from  the  estab^ 
lished  place  of  business  or  investment  in  property  in  the  other  state, 
SABINE   V.  GILL,  229   N.   C.  599. 
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Income  Tax;  Erroneous  Method  of  Reporting;  Right  of  Taxpayer 
TO  Amend  Previous  Years  Returns 

18  June  1952 

A  taxpayer  who  uses  a  proper  method  of  accounting-  but  uses  an  er- 
roneous method  of  reporting  his  income — that  is,  files  under  Section  311 
of  the  Revenue  Act  vv^hen  he  should  file  under  Section  312 — is  entitled  to 
file  an  amended  return  to  conform  to  the  requirements  of  Section  312 
within  the  period  of  statute  of  limitations. 

Sales    Tax;    Rentals;    Radio    Transcriptions;    Records 

19  June  1952 

Radio  transcription  and  record  libraries  rented  by  local  stations  from 
out-of-state  sources  are  not  subject  to  the  North  Carolina  use  tax  with 
respect  to   the   rental  of   such. 

Income  Taxes;  Capital  Gain;  Installment  Sale  Made  Before 
Taxpayer  Becomes  a  Resident 

19  June  1951 

Where  a  taxpayer  made  an  installment  sale  which  i-esulted  in  a  sub- 
stantial capital  gain  before  he  moved  to  and  became  a  resident  of  North 
Carolina,  the  proportionate  part  of  the  capital  gain  represented  by  install- 

'  ments   maturing  after  taxpayer's   removal  to  North   Cai'olina  is   not  tax- 

.  able  income  for  North  Carolina  income  tax  purposes. 

Sales  Taxes;  Sales  by  Private  Vendor  on  Ft.  Bragg  Reservation 

19  June  1951 

The  Federal  Congress  has  given  states  full  jurisdiction  and  power  to 
levy  and  collect  sales  taxes  in  any  Federal  area  within  the  State  to  the 
same  extent  as  though  such  area  was  not  a  Federal  area,  with  certain 
exceptions. 

I  Sales  Tax;  Used  Cars 

20   June   1952 

The  sale  of  a  used  car  by  a  used  car  dealer  is  subject  to  the  North 
Carolina  sales  tax  if  such  dealer  originally  purchased  the  used  car  from 
its  former  owner.  The  sale  of  a  used  car  by  a  used  car  dealer  would  not 
be  subject  to  the  sales  tax  if  such  car  was  taken  in  trade  by  the  dealer 
as  part  of  the  purchase  price  in  connection  with  the  sale  of  another  car 
when  sales  tax  was  paid  on  the  full  gross  sales  price  of  such  other  car. 
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License  Taxes;  Photographers;  Agents  and  Solicitors;  Section  109 

23   June   1952 

A  licensed  photographer  having  a  located  place  of  business  in  this  State 
is  liable  for  a  license  tax  on  each  agent  or  solicitor  employed  by  him  for 
soliciting  business   under  the  following  circumstances: 

1.  There  must  be  a  photographer  licensed  to  do  business  in  this  State; 

2.  Such   licensed   photographer   must  have   a   located   place  of  business 
in  this  State;  and 

3.  Such    licensed    photographer    must    employ    an    agent   or    solicitor   to 
solicit  business   for  him. 

If  the  first  two  conditions  set  out  above  exist,  and  if  such  licensed  photo- 
grapher hires  a  person  to  solicit  photographic  business  for  him,  such 
photographer  would  be  liable  for  the  license  tax  prescribed  with  respect 
to  solicitors  even  though  such  soliciting  was  carried  on  exclusively  by 
telephone. 

Sales  Taxes;  Single  Article;  Automobile  Accessories  and 
Extras;  West  Boone  Nash  Motors 

25  June  1952 

When  articles  which  ordinarily  are  regarded  as  extras  and  accessories 
to  an  automobile  are  installed  by  the  manufacturer  and  the  automobile  is 
sold  to  the  dealer,  and  subsequently  to  the  final  purchaser,  without  any 
option  on  the  part  of  the  dealer  or  ultimate  purchaser  to  exclude  such 
articles,  and  such  articles  are  not  billed  separately  either  by  the  manufac- 
turer or  the  dealer,  then  such  an  automobile  together  with  those  articles 
constitute  "a  single  article"  within  the  meaning  of  the  sales  tax  law  and 
the  sales  tax  on  such  a  vehicle,  including  such  extras  and  accessories, 
would  be  limited  to  a  total  of  $15.00. 

License  Taxes;   Marketing  Associations 

26   June   1952 

Cooperative  marketing  associations  organized  pursuant  to  sub-chapter  5 
of  Chapter  54  of  the  General  Statutes  are  subject  to  Schedule  B  license 
taxes,  notwithstanding  any  statutory  exemption,  under  the  following  cir- 
cumstances : 

(1)  When  it  sells  any  article  of  merchandise  other  than  agricultural 
products  produced  or  delivered  to  it  by  its  members  and  other  farmers 
and  articles  other  than  farm  supplies,  machinery  or  equipment  regardless 
of  to  whom  the  sale  is  made; 

(2)  When  any  sale  is  made  of  any  farm  supplies,  machinery  or  equip- 
ment to  any  person  who  is  not  either  a  member  or  a  non-member  farmer; 

(3)  When  sales  of  farm  supplies,  machinery  and  equipment  made  to 
non-member  farmers  during  the  fiscal  year  are  in  an  amount  greater  than 
sales  to  members. 
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Income  Tax;   Claim  Against  Decedent's  Estate  After  Estate  Closed 

15  August  1951 

Under  G.  S.  2h-83,  a  claim  for  State  taxes  may  be  collected  for  two 
years  after  the  death  of  a  taxpayer  from  property  which  he  owned  at  the 
time  of  his  death,  even  though  the  claim  was  not  filed  with  the  taxpayer's 
personal  representative  within  the  time  provided,  the  taxpayer's  estate 
I  has  been  distributed,  and  the  personal  representative  discharged  from  his 
liability,  because  this  section  of  the  statutes  provides  that  any  transfers 
of  such  property  are  void  as  to  creditors  of  the  deceased. 

Income  Tax;  Retirement  Pay  of  Coast  Guard  Officer 

15  August  1951 

The  income  tax  exemption  provided  in  the  North  Carolina  law  for 
compensation  received  from  the  United  States  for  service  in  the  armed 
forces  does  not  apply  to  a  retired  Coast  Guard  officer  residing  in  North 
Carolina,  because  such  a  person  is  not  "serving  in"  the  armed  forces 
within  the  meaning  of  that  exemption. 

Intangibles  Tax;  Distribution;  Use  by  Units  Receiving  Same 
According  to  Fiscal  Year  for  Which  Levied 

16  August  1951 

Intangible  tax  proceeds  distributed  to  local  units  should  be  allocated 
and  distributed  by  such  local  units  in  accordance  with  the  tax  rates  for 
the  various  funds  of  the  fiscal  year  in  which  the  intangibles  tax  proceeds 
are  received. 

Sales  and  Use  Taxes;  Transportation  Charges;  Sales  Price;  Inclusion 
of  Transportation  Charges  in  "Sales  Price"  for  Use  Tax  Purposes 

22  August  1951 

Transportation  charges  paid  by  the  purchaser  to  his  vendor  (  a  retail 
merchant)  or  to  the  carrier  should  be  included  in  determining  the  sales 
price  of  property  purchased  for  storage,  use  or  consumption  in  this  State 
in  determining  the  North  Carolina  use  tax  on  the  storage,  use  or  coil- 
sumption  in  this  State  of  such  property. 

Sales  Tax;  Assignment  for  the  Benefit  of  Creditors;  Lien 
ON  Assets  in  the  Hands  of  Trustee 

11    September    1951 

When  a  person  owing  sales  tax  to  the  State  of  North  Carolina  makes 
an  assignment  of  his  assets  for  the  benefit  of  his  creditors,  the  State  ac- 
quires a  lien  upon  the  proceeds  from  the  sale  of  such  assets  by  virtue  of 
G.  S.  105-174,  which  is  a  prior  lien  upon  the  proceeds  from  the  stock  of 
merchandise  in  addition  to  the  general  lien  provided  in  such  cases  by  G.  S. 
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105-241  which  attaches  to  any  and  all  property  of  the  taxpayer  but  is 
subject  to  prior  recorded  specific  liens  and  reasonable  costs  of  admin- 
istration. 

Sales  Tax;  Transferee's  Liability  upon  Sale  of  Delinquent 
Taxpayer's  Business 

11  September  1951 

The  purchaser  of  a  business  which  is  subject  to  the  North  Carolina 
sales  tax  must  withhold  sufficient  of  the  purchase  price  to  cover  the 
amount  of  the  sales  tax  due  and  unpaid  until  the  former  owner  produces 
a  receipt  from  the  Commissioner  of  Revenue  showing  that  the  taxes  havp 
been  paid  or  a  certificate  that  no  taxes  are  due,  and  the  fact  that  the 
former  owner  misrepresents  to  the  purchaser  that  no  sales  tax  is  due 
does  not  relieve  the  purchaser  of  his  personal  liability  for  the  sales  tax 
due  if  he  should  fail  to  withhold  the  proper  amount  from  the  purchase 
price. 

Gasoline  Taxation;  Tare  Allowance;  Sales  to  Licensed  Distributors 
OR  to  Points  Outside  of  State 

12    September   1951 

A  licensed  distributor  of  motor  fuels  who  pays  the  gasoline  tax  on 
terminal  receipts  basis  is  not  entitled  to  a  tare  allowance  on  gasoline 
sold  to   other   licensed   distributors   or   shipped   outside   the    State. 

Sales  Tax;  Drink  Vending  Machines  Located  in  United  States 
Post  Office — Operated  by  Employees  Association 

27   September   1951 

Sales  of  cold  drinks  from  drink  vending  machines  which  are  located 
in  the  lobby  of  a  United  States  post  office  and  operated  by  a  post  office 
employees  association  are  not  exempt  from  the  North  Carolina  sales  tax. 

Franchise  Taxes;  Indebtedness  to  Parent  Corporation;  "Capital 
Borrowed"  by  Parent  Corporation 

7  November  1951 

The  bank  deposits  made  with  a  bank  which  is  a  parent  corporation 
constitute  "borrowed  capital"  within  the  meaning  of  Subsection  (2)  of 
Section  210  of  the  Revenue  Act  and  the  same  may  be  deducted  in  the 
manner  and  to  the  extent  prescribed  by  that  section  by  a  subsidiary  cor- 
poration for  the  purpose  of  computing  said  subsidiary  corporation's  fran- 
chise tax  when  it  includes  capital  borrowed  from  such  parent  corporation. 
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Income  Tax  Returns;  Subpoenas;  Necessity  for  Commissioner 
Appearing  in  Person  in  Court 

15  November  1951 

When  a  party  desires  to  examine  income  tax  returns,  he  should  secure 
a  subpeona  directed  to  the  Commissioner  of  Revenue  to  produce  the  re- 
turns in  court.  The  returns  may  be  produced  and  identified  by  the  Com- 
misisoner  or  any  of  his  agents  having  knowledge  of  the  facts.  The  records 
themselves  constitute  the  evidence  and  the  question  of  their  competency 
must  be  decided  by  the  court. 

Sales  Tax;   Cost-Plus-a-Fixed  Fee  Contract  With 
Federal  Government 

21   November   1951 

The  mere  fact  that  a  contract  is  to  be  performed  for  the  Federal  Gov- 
ernment on  a  cost-plus-a-fixed-fee  basis  does  not  of  itself  constitute 
grounds  for  exemption  from  a  state  sales  tax  law. 

Intangible  Tax;  Foreign  Corporations;  Accounts 
Receivable;   Taxable  Situs 

7   December   1951 

A  Pennsylvania  corporation,  with  its  principal  offices  and  headquarters 
in  Pittsburgh,  is  qualified  to  do  business  in  North  Carolina,  which  busi- 
ness consists  generally  of  the  manufacture  and  sale  of  electrical  and  steam 
apparatus  and  equipment.  The  corporation  maintains  in  North  Carolina, 
in  addition  to  one  or  more  sales  offices,  a  warehouse  in  the  City  of  Char- 
lotte, from  which  deliveries  are  made  to  North  Carolina  purchasers.  Sales 
to  such  North  Carolina  purchasers  are  negotiated  through  the  efforts  of 
the  company's  sales  offices,  and  invoices  therefor  are  issued  by  the  ware- 
house. If  credit  approval  is  required  for  any  order  prior  to  acceptance, 
such  approval  and  acceptance  is  effectuated  at  the  corporation's  South- 
eastern District  Office  (which  district  comprises  the  States  of  North  Caro- 
lina, Georgia  and  others),  located  in  Atlanta,  Georgia. 

All  invoices  issuing  from  the  warehouse  direct  payment  to  be  made  at 
the  Corporation's  Headquarters  in  Pittsburgh,  Pa.  No  district  office,  nor 
any  branch  thereof,  is  authorized  to  accept  payment  of  invoices  for  ac- 
counts receivable,  although,  on  special  occasions  as  a  courtesy  to  customers, 
such  offices  might  act  as  transmission  agent  for  the  particular  customer 
to  the  Headquarters  at  Pittsburgh.  Bank  accounts  into  which  all  accounts 
receivable  are  deposited  are  subject  to  withdrawal  only  by  Pittsburgh 
Headquarters.  In  short  all  control  for  the  collection  and  disposition  of 
accounts  receivable  is  centralized  exclusively  in  the  corporation's  Head- 
quarters at  Pittsburgh,  Pa. 

In  the  circumstances  hereinbefore  set  forth,  the  accounts  receivable 
resulting  from  sales  to  North  Carolina  customers  which  are  filled  by  the 
Charlotte,  North  Carolina,  warehouse  acquire  a  situs  in  North  Carolina 
and  are  consequently  subject  to  the  intangibles  tax  statute  of  the  State 
of  North  Carolina. 
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Sales  Taxes;   Exemptions;   Sales  of  Medicines  to  Veterinarians; 
Section  406   (k)   of  the  Revenue  Act 

20    December    1951 

A  veterinarian  has  no  exemption  from  payment  of  the  sales  tax  under 
Subsection  (k)  of  G.  S.  105-169  with  respect  to  the  purchase  of  serums, 
pharmaceutical  supplies,  instruments,  etc.,  because  such  exemption  is 
limited  to  physicians  and  hospitals  and  the  term  "physician"  does  not 
include  a  veterinarian. 

Income  Tax;  Deductions;   Federal  Social  Security  Taxes 

7  January  1952 

Federal  social  security  taxes  paid  by  an  employer  with  respect  to 
domestic  servants  are  deductible  by  the  employer  for  the  purpose  of  com- 
puting net  income  for   North   Carolina    State  income  tax  purposes. 

Beer  and  Wine;   Excise  Tax;  Distribution  to  Cities; 
Dormant  Cities;   Reactivated  Cities 

21  January  1952 

An  otherwise  eligible  incorporated  town,  which  did  not  receive  its  share 
of  beer  and  wine  excise  taxes  collected  and  distributable  by  the  State 
pursuant  to  G.  S.  18-81  because  such  town  did  not  have  an  active  govern- 
ment at  the  time  when  such  share  of  the  taxes  was  payable,  is  entitled  to 
receive  such  back  payment  when  the  town  govei'nment  is  reactivated. 

Income  Taxation;    Exemptions;   Agricultural   Cooperatives 

21   January   1952 

Marketing  associations  organized  under  Chapter  54,  Subchapter  5, 
Article  19,  of  the  General  Statutes  are  not  exempt  from  income  tax  on 
net  income  which  has  not  been  allocated  to  patrons  on  a  patronage  basis 
and  distributed  to  such  patrons. 

License  Taxes;   Chain   Store  Taxes;   Individual  Owner  of  Store; 
Owner  of  Majority  Interest  in  Corporation 

13   February   1952 

When  one  jewelry  store  is  wholly  owned  by  a  person  in  his  individual 
capacity,  and  another  jewelry  store  is  owned  by  a  corporation  in  which 
such  person  owns  controlling  interest,  the  chain  store  tax  provisions  of 
the  Revenue  Act  are  applicable. 
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License  Taxes;   Prison  Department  "Store-Box"; 

Sections  144  and  149 

15   February   1952 

Prison  "Store-Boxes"  selling  bottled  drinks  and  tobacco  to  prisonei's 
and  Prison  Department  personnel  only,  are  state  activities  not  subject 
to  the  license  tax  requirement  when  the  "Store-Box"  is  within  the  Prison 
enclosure,  its  funds  are  handled  only  by  bonded  Prison  Department  per- 
sonnel subject  to  audit  by  and  reports  to  the  Prison  Department  and 
when  operated  solely  for  the  benefit  of  the  prisoners. 

Income   Tax;    Medical   Expenses;    Dependents;    Who   Are   Dependents 

18    February   1952 

A  deduction  for  medical  expenses  expended  with  respect  to  a  person 
other  than  the  taxpayer  may  not  be  taken  unless  such  person  qualifies 
as  a  dependent  of  the  taxpayer  for  personal  exemption  purposes. 

Income   Taxes;    Interstate   Bus   Company;    Operating   Expenses 

18   February   1952 

For  the  purpose  of  computing  the  income  tax  of  an  interstate  bus 
company  operating  in  North  Carolina,  the  operating  expense  may  be 
determined  according  to  the  standard  classification  of  the  Interstate 
Commerce  Commission  for  railroads  or  according  to  the  standard  classi- 
fication of  the  Commission  for  other  public  service  companies  at  the  option 
of  the  taxpayer. 

Income  Taxes;  Gross  Income;  Subsistence  Furnished 
Employees  of  Hospitals 

28   February   1952 

The  fair  value  of  living  quarters  and  meals  furnished  by  a  hospital 
to  its  employee  must  be  included  within  the  employee's  "gross  income" 
even  though  the  duties  of  the  employee  are  such  as  to  require  him  to 
live  in  the  hospital. 

Income   Tax;    Depletion;    How    Computed 

4  March  1952 

Although  the  Internal  Revenue  Code  provides  for  a  percentage  com- 
putation with  respect  to  depletion  for  income  tax  deduction  purposes,  this 
is  accomplished  by  statute,  rather  than  by  an  interpreting  or  defining  of 
the  ordinary  word  "depletion."  In  fact,  under  the  Federal  rule,  it  is  appar- 
ently possible  in  the  course  of  time,  and  under  some  circumstances  in  a 
very  short  time,  to  receive  a  series  of  deductions  which  exceed  the  cost 
of  the  natural  resource  which  is  being  depleted.  While  for  various  rea- 
sons  of  policy   this   may   be   an    entirely   proper   statutory   deduction,   the 
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lang-uage  of  the  North  Carolina  statiite  would  not,  in  my  opinion,  authorize 
the  Commissioner  of  Revenue  to  permit  the  use  of  the  Federal  depletion 
percentage  formula  in  computing  depletion  for  North  Carolina  income 
tax  purposes. 

Sales  Tax;  Federal  Gasoline  Tax;  Computing  Sales  Tax;  Federal 
Tax  Not  Included  on  Sale  by  Producer 

10  March  1952 

When  a  gasoline  producer  sells  gasoline  directly  to  an  airlines  com- 
pany, the  federal  gasoline  tax  should  not  be  included  in  the  sales  price 
for  the  purpose  of  computing  State  sales  tax. 

Sales  and  Use  Taxes;   Sales  by  Nonresident  Company  to  Buyers 

jn  This  State  Pursuant  to  Orders  Solicited  in  This 

State  by  Company's  Agents 

18    March    1952 

When  a  lock  company's  representative,  agent,  salesman,  canvasser,  or 
solicitor,  permanently  located  in  this  State,  solicits  orders  for  goods  manu- 
factured by  the  lock  company  outside  of  this  State  and  those  orders  are 
accepted  by  the  lock  company  and  filled  by  shipment  direct  to  the  pur- 
chaser in  this  State,  the  lock  company  is  "engaged  in  business"  in  this 
State  within  the  meaning  of  the  North  Carolina  Use  Tax  Statutes  and  is 
re-^uired  by  G.  S.  105-223  (Sec.  805  of  the  Revenue  Act)  to  collect  the 
use  tax  on  such  sales  and  remit  said. tax  to  this  State. 

Sales  and  Use  Tax;  Recordak  Microfilmer;  Film  Reader;  Film  File 

2   April   1952 

A  Recordak  Microfilmer,  a  Film  Reader  and  a  Film  File  do  not  consti- 
tute a  single  article  within  the  meaning  of  the  sales  and  use  tax  statutes 
placing  a  maximum  tax  of  fifteen  dollars  upon  a  single  article,  but  are 
three  separate  articles. 

Inheritance  Tax;  Transfers  in  Contemplation  of  Death;  Presumption 
as   to   Transfer   Within   Three   Years   of  Death 

21   April  1952         I 

One  sentence  of  the  inheritance  tax  law  relating  to  gifts  made  in 
contemplation  of  death,  reads  as  follows: 

"Every  transfer  by  deed,  grant,  bargain,  sale,  or  gift,  made  within 
three  years  prior  to  the  death  of  the  grantor,  vendor,  or  donor,  ex- 
ceeding three  ner  cent  (3%)  of  his  or  her  estate,  or  in  the  nature  of 
a  final  disposition  or  distribution  thereof,  and  without  an  adequate 
valuable  consideration,  shall,  in  the  absence  of  proof  t"i  the  contrary, 
be  deemed  to  have  been  made  in  contemplation  of  death  within  the 
meaning  of  this  section." 
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This  sentence  does  not  apply  when  a  number  of  gifts  are  made  to  dif- 
ferent persons  and  the  gifts  in  the  aggregate  exceed  three  per  cent  of  the 
estate  when,  in  fact,  no  simple  gift  to  any  one  person  exceeds  three  per 
cent. 

Income  Tax;   Trusts;    Non-Resident's   Income  from   North   Carolina; 

Real  Property 

24  April  1952 

Income  received  by  a  nonresident  from  a  trust,  which  income  consists 
of  the  proceeds  of  rental  of  real  propei'ty  in  North  Carolina,  is  subject 
to  the  North  Carolina  income  tax. 

Sales   Tax;    Exemptions;    Building  Materials;    Limestone 
Dust;   Asphalt  Filler 

24  April   1952 

Sales  of  limestone  dust,  used  as  an  asphalt  filler  or  hardening  agent, 
are  not  exempt  from  sales  tax. 

Income  Taxes;   Deductions;    Contributions 

8  May   1952 

A  gift  to  a  corporation  is  not  taxable  income  to  the  donee. 

A  non-stock,  non-profit  corporation  organized  to  own  and  operate  re- 
creational facilities  for  public  use  is  not  a  corporation  organized  and  op- 
erated exclusively  for  charitable  purposes  and  a  contribution  to  it  may  not 
be  deducted  by  the  donor  in  computing  the  donor's  income  tax  liability. 

Sales  Tax;  Exemptions;  Sales  to  Nongovernmental  Agencies 
of  Property  Inuring  to  Benefit  of  Governmental  Unit 

12  May   1952 

When  a  private  aviation  corporation  causes  a  hanger  to  be  built  at  a 
municipal  aii-port  in  order  to  carry  on  a  training  program,  the  fact  that 
such  hanger  becomes  the  property  of  the  governmental  unit  does  not  en- 
title the  aviation  corporation  to  any  sales  tax  exemption  with  respect  to 
the  materials  used  in  constructing  the  hanger. 

Income  Tax;  Payment  to  Corporate  Officer's  Widow;  Deductions 

13  May   1952 

Payment  by  a  corporation  of  a  sum  of  money  to  the  deceased  president's 
widow,  equal  in  amount  to  two  years  salary  for  the  president,  is  not  an 
ordinary  business  expense  which  may  be  deducted  by  the  corporation  for 
income  tax  purposes  when  such  payment  is  an  isolated  event  and  not 
part  of  a  continuing  uniform  policy  applicable  to  all  officers. 
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Sales  Tax;  Exemptions;  Fleet  Owners;  Dairy  Truck 
Refrigeration  Hold-Over  Plates 

14  May  1952 

A  refrigeration  hold-over  plate  purchased  for  installation  in  a  truck 
body  of  a  truck  owned  by  a  dairy  company  is  not  an  accessory  within  the 
meaning  of  the  sales  tax  provision  which  classifies  as  wholesale  sales  all 
sales  of  motor  vehicle  accessories  when  made  to  the  owner  of  a  fleet  of 
five  or  more  vehicles. 

Inheritance  Taxes;   Murder;   Estate  by  Entireties;  Devise 

15  May  1952 

A  wife,  who  feloniously  kills  her  husband,  succeeds  to  the  property 
previously  owned  by  them  as  tenants  by  the  entireties  and  takes  legal 
title  to  property  devised  and  bequeathed  to  her  by  the  husband's  will.  She 
holds  all  such  property  as  constructive  trustee  for  the  persons  who  would 
have  taken  had  the  wife  died  immediately  before  her  husband,  except  that 
persons  claiming  solely  as  heirs  or  distributees  of  the  wife  will  not  take 
any  interest  in  the  property.  Such  constructive  trust  is  automatically 
executed  so  that  title  passes  to  the  beneficiary.  Therefore,  the  inheritance 
tax  liability  and  rate  is  determined  by  the  relationship  between  the 
murdered  testator  and  the  person  who  ultimately  takes  the  property. 

Inheritance  Taxes;  Doctrine  of  Election;  Estate 
by  the  Entireties 

4  June  1952 

When  the  testator's  will  gives  property  to  his  wife  on  condition  that 
she  convey  to  named  persons  other  land  held  by  the  testator  and  his  wife 
as  tenants  by  the  entireties,  such  other  land  so  held  by  them  must,  for 
inheritance  tax  purposes,  be  regarded  as  passing  to  the  widow  by  virtue 
of  the  estate  by  the  entireties,  and  then  to  her  grantee.  It  does  not  pass 
by  the  will  and  only  one-half  of  its  value  may  be  considered  in  calculating 
the  inheritance  tax  due  on  account  of  it. 

Sales  Tax;  Non-Resident  Manufacturer;  Resident  Dealers; 
Purchased  for  Resale 

5  June  1952 

When  a  non-resident  manufacturer  sells  goods  to  North  Carolina  dealers 
for  resale  at  retail,  such  non-resident  manufacturer  is  not  subject  to  the 
North  Carolina  sales  or  use  tax. 

Amortization  of  Bond  Premiums 

9  June  1952 

The  Department  of  Revenue  cannot  require  a  taxpayer  to  amortize  a 
bond  premium  over   the  period  of  the  life  of  the  bond.    Such  premium 
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may  be  added  to  cost  and  thus  serve  as  a  part  of  the  basis  of  the  bond 
for  determining  gain  or  loss  on  a  subsequent  sale  or  other  disposition  of 
the  bond. 

Sales  Tax;   Exemption;   Mill  Machinery;  Asphalt  Plants 

12  June  1952 

Those  items  of  machinery  and  equipment  actually  used  in  the  process 
of  converting  raw  material  into  asphalt  would  constitute  mill  machinery 
within  the  meaning  of  G.  S.  105-169  which  provides  that  sales  of  mill 
machinery  to  manufacturing  industries  and  plants  may  be  classified  as 
wholesale  sales  and,  therefore,  subject  only  to  the  wholesale  rate  of  sales 
tax. 

Inheritance  Tax  Division;  Inheritance  Taxation  Validity  of 

Deed  by  Married  Woman  to  Third  Person  Who  Conveys 

to  Woman  and  Husband  as  Tenants  by  Entirety 

12  June  1952 

When  a  wife  conveys  her  separate  estate  to  a  third  party  who  had 
promised  to  reconvey  and  who  does  reconvey  the  property  to  the  wife  and 
husband  as  tenants  by  entirety,  G.  S.  52-12  must  be  complied  with,  and 
if  the  Notary  Public  fails  to  execute  a  certificate  finding  that  the  convey- 
ance is  not  unreasonable  or  injurious  to  the  wife,  the  deed  is  void.  If  a 
husband  purchases  property  and  has  title  taken  in  his  vdfe's  name  pur- 
suant to  an  agreement  on  her  part  to  hold  the  property  in  trust  for  him, 
her  promise  is  not  void  due  to  the  lack  of  a  certificate  of  reasonableness 
and  uninjuriousness.  The  pi-esumption  of  a  gift  to  the  wife  must  be  over- 
come by  clear,  cogent  and  convincing  evidence. 

License  Taxes;   Security  Dealers;  Maintenance  of  More 
Than  One  Office;  Section  132 

17  June   1952 

When  a  dealer  in  securities  in  one  city  furnishes  a  bond  salesman  office 
space  in  a  building  in  another  city,  such  dealer  is  maintaining  in  such 
other  city  an  office  for  dealing  in  securities  within  the  meaning  of  G.  S. 
105-67  relating  to  privilege  licenses  of  security  dealers. 

Sales  Tax;  Indian  Reservation 

19   June   1952 

Sales  taxes  may  be  levied  on  non-Indian  traders  within  the  confines 
of  the  Cherokee  Indian  Reservation  subject  to  the  two  following  limita- 
tions : 

1.  That  persons  trading  with  Indians  on  the  Indian  Reservation  are 
not  subject  to  the  tax  on  so  much  of  their  business  as  is  carried  on  with 
Indians. 

2.  Purchases  made  by  Indians  on  the  Indian  Reservation  are  not  sub- 
ject to  the  tax. 
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Income  Taxes;   Amounts  Paid  for  Restrictive  Covenants 

24   June  1952 

When  a  taxpayer  receives  sums  as  consideration  for  a  restrictive  coven- 
ant on  land  which  he  owns,  a  part  of  his  basis  must  be  allocated  to  the 
rights  which  are  the  subject  of  the  covenant.  The  difference  between  this 
allocable  part  and  the  payment  received  constitutes  income  in  the  year 
in  which  received. 


DIGEST  OF 
OPINIONS  TO  TEACHERS  COLLEGES 

Education;   Veterans;   Children  of  World  War  Veterans;   Right 
to  be  Assigned  to  Room  in  Dormitory 

3  July  1950 

Section  116-145  of  the  General  Statutes  provides  that  if  a  child  or  stu- 
dent in  question  meets  the  requirements  of  the  section  as  to  eligibility 
for  entrance  that  he  "shall  be  entitled  to  and  granted  a  scholarship  of 
free  tuition,  room  and  board,"  etc. 

It  appears  to  me  that  the  furnishing  of  the  facilities  named  in  the 
statute  is  mandatory,  and  that  you  will  have  to  grant  this  applicant  a 
room  if  you  determine  that  he  falls  within  the  classification  of  the  persons 
entitled  to  the  benefits  of  the  Article. 

East  Carolina  College;   Admission  of   Students; 
Indians  or  Negroes 

8  June  1951 

Under  the  statute  controlling  admissions  to  East  Carolina  College  only 
young  white  men  and  women  can  be  admitted  to  that  institution.  The 
Board   of   Trustees  have   no   discretion   to   admit  other   I'acial   groups. 


DIGEST  OF 
OPINIONS  TO   UTILITIES  COMMISSION 

Personnel  Department;   Chief  Clerk  of  Utilities  Commission; 
Coverage  Under  Personnel  Act 

19  May  1952 

The  position  of  Chief  Clerk  of  the  North  Carolina  Utilities  Commission 
does  not  fall  within  any  of  the  exemptions  set  forth  in  the  Personnel  Act, 
and  the  position,  therefore,  is  subject  to  and  is  under  the  jurisdiction  of 
the  State  Personnel  Director  and  State  Personnel  Council. 


DIGEST  OF 
OPINIONS  TO  VETERANS  COMMISSION 

School  Law;   Veterans'   Scholarships;   Application  of 
Patrick  Henry  Duncan,  Jr. 

25  June   1951 

An  application  by  a  child  of  a  World  War  veteran  for  educational  bene- 
fits which  was  filed  with  the  Veterans  Commission  prior  to  the  adoption 
of  the  1951  amendment  to  Article  15  of  Chapter  116  of  the  General  Statutes 
should  be  favorably  considered  by  the  Commission  provided  the  child  has 
qualified  for  the  benefits  under  the  old  law. 


DIGEST  OF 

OPINIONS  TO  WILDLIFE  RESOURCES 

COMMISSION 

Wildlife  Resources  Commission;   Birds  and  Animals  Committing 
Depredations;  Method  of  Taking;  Use  of  Automobiles 

AND   JACKLIGHTS 

9  July  1951 

The  fact  that  under  the  game  laws  birds  and  animals  committing  de- 
predations or  about  to  commit  depredations  may  be  taken  at  such  time 
does  not  authorize  the  use  of  automobiles  and  jacklights  or  any  other 
illegal  and  prohibited  method  of  taking.  Such  birds  and  animals  must  be 
taken  by  legal  means  and  instrumentalities. 

Double  Office  Holding;  Wildlife  Protector;  Deputy  Federal 

Game  Management  Agent 

30  July  1951 

A  wildlife  protector  and  a  deputy  Federal  game  management  agent  are 
public  officers  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, and  one  person  may  not  hold  both  these  offices  at  the  same  time. 

Wildlife  Resources  Commission;   Birds  and  Animals  Committing 

Depredations;  Method  of  Taking;  Use  of  Automobiles 

AND  Jacklights 

2  August  1951 

A  person  can  protect  his  crops  from  depredation  by  game  animals  by 
the  use  of  a  gun  and  light  on  his  own  property  or  by  the  use  of  a  gun  or 
light  from  an  automobile  or  truck  on  his  own  property.    He  is  not  author- 
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ized  to  use  a  gun  and  light  from  an  automobile  or  truck  on  a  publicly- 
maintained  roadway  adjoining  his  land  for  this  purpose,  and  he  is  not 
authorized  to  invite  another  person  to  aid  him  in  killing  game  animals 
through  the  use  of  gun  and  light  or  automobile  or  truck  on  his  own  land; 
and  he  is  not  authorized  to  use  the  same  devices  to  aid  a  neighbor  on  the 
neighbor's  land  since  the  right  is  purely  personal  and  inures  to  each  in- 
dividual for  the  protection  of  his  OMm  crops. 

Civil  Procedure;  Criminal  Procedure;  Evidence;  Rules  and  Regulations 
OF  Wildlife  Resources  Commission;  Proof  of  Publication 

31   October   1951 

Regulations  adopted  by  any  State  department  or  agency  are  required 
to  be  published  in  a  newspaper  published  in  the  State  and  having  State- 
wide circulation.  These  regulations  are  also  required  to  be  filed  in  the 
office  of  the  Clerk  of  the  Superior  Court  of  each  county  of  the  State.  When 
regulations  have  been  promulgated  as  required  by  law  and  have  been  filed 
in  the  office  of  the  several  clerks  of  the  Superior  Courts  of  the  State,  any 
court  should  take  judicial  notice  that  such  regxilations  have  been  duly 
adopted  according  to  law. 

Fishing  Laws  and  Regulations;  Licenses  for  Use  of  Special  Fishing 
Devices;  Chapter  1008  Public  Laws  of  1945. 

23  January  1952 

In  the  light  of  the  language  of  Chapter  1008,  Session  Laws  of  1945,  Sec- 
tion 4,  which  refers  to  "license  for  various  appliances  and  their  users," 
I  am  of  the  opinion  that  each  user  of  any  such  appliance  would  be  required 
to  obtain  an  individual  license  in  order  for  such  use  to  be  within  the  law. 

Wildlife  Resources  Commission;  Regulations  Pertaining  to 
Trapping  of  Raccoons 

2  May  1952 

The  Wildlife  Resources  Commission  does  not  have  authority  to  adopt  a 
regulation  which  would  make  it  illegal  to  sell  raccoon  skins  in  counties  in 
which  it  is  unlawful  to  trap  raccoons. 


DIGEST  OF 
MISCELLANEOUS  OPINIONS 

Public  Cotton  Ginners;  Tagging  of  Cotton  Bales 

3  May  1950 

Our  Statutes  require  Public  Cotton  Ginners  to  attach  to  each  bale  of 
cotton  ginned  a  metal  tag  with  a  serial  number,  or  to  impress  the  serial 
number  upon  one  of  the  bale  bands  or  metal  ties. 
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Register  of  Deeds;  Recording  Marriage  Licenses 

15  May  1950 

In  this  State,  a  Register  of  Deeds  is  not  required  to  record  marriage 
licenses  or  certificates  issued  in  states  other  than  North  Carolina. 

Agriculture;  Power  of  Commissioner  to  Prevent  Illegal 
Sale  of  Fertilizer 

31  May  1950 

All  commercial  fertilizer  must  be  registered  and  graded  under  state 
supervision  before  it  can  lawfully  be  sold  in  North  Carolina,  and  it  is 
unlawful  to  sell  or  offer  for  sale  any  commercial  fertilizer  which  has  not 
been  registered,  graded  and  placed  upon  the  grade  list  approved  by  the 
State  Board  of  Agriculture. 

Public  Health;  Tax  for  Water  Analysis 

1  June  1950 

All  water  companies,  whether  municipal,  corporate,  or  private,  engaged 
in  selling  water  to  the  people,  are  liable  for  the  payment  of  an  annual  State 
tax  of  $64.00  to  apply  to  the  cost  of  water  analyses  by  the  State  Lab- 
oratory of  Hygiene. 

Lottery  Laws;  Jack  Pot  Night 

5  June   1950 

Those  publicity  schemes  generally  referred  to  as  "Jack  Pot  Nights" 
cannot  legally  be  carried  on  in  this  State,  as  such  operations  are  in  viola- 
tion of  our   lottery   laws. 

Zoning  Ordinances;  Counties 

7  June  1950 

There  is  no  general  law  in  this  State  authorizing  counties  to  enact 
zoning  ordinances,  although  our  legislature,  by  special  act,  has  authorized 
the  creation  of  several  local  zoning  districts.  Cities  and  towns,  of  course, 
are  authorized  to  enact  municipal  zoning  ordinances. 

Municipal  Corporations;  A. B.C.  Funds 

8  June  1950 

Funds  derived  from  the  operation  of  A. B.C.  Stores,  when  allocated  to  a 
county,  go  into  the  county's  general  fund,  and  thereupon  become  subject 
to  the  general  rule  that  public  funds  can  be  expended  only  for  public  pur- 
poses. Consequently,  A. B.C.  funds  may  not  be  applied  to  any  other  pur- 
poses no  matter  how  worthy  such  purposes  may  be. 
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Motor  Vehicle  Laws;  Overloading 

8  June  1950 

A  person  who  drives  a  motor  vehicle  on  our  highways  with  a  load  in 
excess  o^  that  permitted  by  our  statutes  is  guilty  of  a  misdemeanor  if  he 
is  the  owner  of  the  vehicle,  and  at  least  of  aiding  and  abetting  such  vio- 
lation, if  he  is  not  the  owner;  and  in  either  event  the  punishment  would 
be   the   same. 

Constables;  Residence  Requirements 

8  June  1950 

Under  the  law  in  force  in  this  State,  a  constable  is  required  to  be  a 
resident  of  the  township  in  which  he  is  elected;  and  may  be  a  candidate 
for  such  office  if  he  will  meet  this  residence  requirement  at  any  time  prior 
to  the  ensuing  general  election. 

Municipalities;  Necessary  Expense;  Swimming  Pools 

9  June  1950 

In  order  to  be  valid,  bonds  issued  by  a  municipality  for  the  construction 
of  a  municipal  swimming  pool  must  be  approved  by  the  qualified  voters 
of  the  municipality  at  a  duly  authorized  election  held  for  that  purpose. 

Slot-Operated  Bowling  Device 

12  June  1950 

In  this  State  the  operation  of  any  coin  operated  slot  machine  upon  which 
varying  scores  may  be  made,  upon  the  result  of  which  wagers  may  be 
placed,  is  in  violation  of  our  criminal  statutes.  This  applies  to  coin- 
operated  bowling  devices,  as  well  as  to  other  machines  of  that  general 
character. 

Wills;  Disinheriting  Heirs  or  Distributees 

15  June  1950 

In  North  Carolina  a  person  may  disinherit  any  or  all  of  his  relatives, 
and  this  may  be  done  without  specific  reference  to  such  disinherited  per- 
sons in  the  will.  However,  children  born  after  the  making  of  a  parent's 
will,  and  for  whom  no  provision  is  made  therein  are  entitled  to  share  in 
the  estate  just  as  if  the  parent  had  died  without  a  will. 

Moreover,  a  husband  cannot,  in  his  will,  defeat  his  wife's  interest  in  his 
estate,  as  she  is  permitted  by  statute  to  dissent  from  the  will,  and  take 
her  share  of  the  estate  just  as  though  the  husband  had  died  intestate. 

Trust  Investments;  Guardians;  Building  and  Loan  Stock 

16  June  1950 

Guardians  and  other  fiduciaries  may  invest  trust  funds  in  the  stock  of 
any  building  and  loan  association  licensed  by  this  State,  provided  such 
investment  has  been  authorized  by  the  Insurance  Commissioner. 


I 
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Municipal  Taxation;  Theatres  Outside  But  Within  Ten  Miles 
OF  Corporate  Limits 

16  June  1950 

Cities  and  towns  are  without  authority  to  impose  a  tax  upon  drive-in 
theatres  located  outside  their  corporate  limits  although  within  ten  miles  of 
such  limits. 

Municipal  Corporations;  Control  of  Parking  Space 

16  June  1950 

Cities  and  towns  have  authority  to  adopt  ordinances  governing-  the  use 
of  the  streets,  and  for  purposes  of  parking,  adjacent  property  owners  have 
no  more  rights  in  public  streets  and  highways  than  has  the  public  in 
general. 

Motor   Vehicle   Financial   Responsibility   Laws;    Operators    Liability 
for  Unpaid  Judgment  Rendered  Outside  This  State 

19  June  1950 

Our  Commissioner  of  Motor  Vehicles  is  required  by  the  Motor  Vehicle 
Financial  Responsibility  Act  to  suspend  the  North  Carolina  Drivers  License 
and  registration  certificate  and  plates  of  any  person  who  for  a  period  of 
sixty  days  has  failed  to  satisfy  a  judgment  recovered  against  him,  either 
in  this  State  or  any  other  State  or  possession  of  the  United  States,  or  in 
the  Dominion  of  Canada,  Newfoundland,  or  any  subdivision  of  either,  pro- 
vided such  judgment  is  in  a  cause  of  action  and  in  an  amount  specified  in 
our   Financial   Responsibility  Act. 

Motor  Vehicles;  Muffler  Regulations 

26  June  1950 

It  is  a  criminal  off'ense  in  this  State  to  drive  a  motor  vehicle  upon  the 
highway  unless  the  same  is  equipped  with  a  muffler  in  good  working  order 
and  in  constant  operation  to  prevent  excessive  or  unusual  noise  or  smoke. 
Furthermore,  our  Statutes  expressly  prohibit  the  use  of  "muffler  cut-outs." 

Municipal  Corporations;  Retirement  Benefits  for  City  Employees 

•  27  June  1950 

Cities  and  towns  are  without  authority  to  enact  ordinances  providing 
retirement  benefits  for  their  employees.  This  could  only  be  done  by  an 
Act  of  the  Legislature;  nor  could  the  Legislature  by  its  own  Act,  validate 
an  unauthorized  municipal  ordinance  on  this  subject. 
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Education;  Veterans'  Benefits 

3  July  1950 

Our  Statutes  extend  certain  public  educational  advantages  to  children 
of  World  War  Veterans,  these  advantages  including  tuition,  room,  and 
board,  and  in  cases  where  a  student  can  meet  the  statutory  requirements, 
he  is  entitled  to  these  benefits,  as  a  matter  of  legal  right,  even  though  the 
assignment  of  a  room  to  such  child  of  a  veteran  might  result  in  the  can- 
cellation of  a  room  assignment  previously  made  to  a  regular  student  not 
entitled  to  such  veterans'  preference  benefits. 

Justices  of  the  Peace;  Claim  and  Delivery;  Jurisdiction 

14  July  1950 

A  Justice  of  the  Peace  in  North  Carolina  has  jurisdiction  in  an  action 
of  claim  and  delivery  only  in  cases  in  which  the  value  of  the  property 
involved  does  not  exceed  fifty  dollars. 

Municipalities;   Borrowing  Funds  From  Citizens  for  Extension  of 
Water  and  Sewer  Lines,  to  Be  Repaid  in  Services 

17  July  1950 

There  is  no  statutory  authority  in  this  State  under  which  a  municipality 
can  borrow  money  from  citizens  for  the  purpose  of  constructing  or  im- 
proving its  water  or  sewer  system,  and  repay  the  loan  by  furnishing  water 
and  service  to  such  citizens. 

Juvenile  Courts;  Jurisdiction  During  Minority  of  Child 

18  July  1950 

When  a  juvenile  court  has  once  obtained  jurisdiction  over  a  child,  unless 
an  order  of  court  is  entered  to  the  contrary,  or  unless  the  child  be  com- 
mitted to  a  state  institution,  the  jurisdiction  of  the  juvenile  court  con- 
tinues until  such  child  attains  the  age  of  twenty-one  years;  and  if  such 
child  is  released  from  such  institution,  the  juvenile  court's  jurisdiction 
would  continue  during  the  child's  minority. 

Lotteries;  Confiscation  of  Automobile  Used  in  Conducting  Lottery 

18  July  1950 

An  automobile  used  to  deliver  lottery  tickets  and  to  pick  up  money 
involved  in  such  lottery  is  subject  to  seizure  and  confiscation  under  the 
head  of  property  used  in  the  conduct  of  a  lottery. 

Criminal  Law  Enforcement;  Duty  and  Powers  of  Sheriff  Over 
Premises  of  Racing  Commission 

19  July  1950 

The  Sheriff  of  a  county  is  the  chief  law  enforcement  officer  of  his  county, 
and  he  is  charged  with  the  duty  of  law  enforcement  of  the  criminal  laws 
of  the  State  throughout  the  entire  county.  This  authority  extends  to  and 
includes  the  premises  of  a  Racing  Commission. 
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Beer  and  Wine;  Sale  of  Beverage  Containing  Less  Than 
V2  of  1%  OF  Alcohol 

21  July  1950 

It  is  unlawful  in  this  State  to  sell  any  beverage  under  the  name  of 
"Beer"  in  any  dry  territory;  but  if  the  term  "Beer"  is  not  used,  and  the 
alcoholic  content  is  less  than  V2  of  1%  of  alcohol  by  volume,  its  sale  in 
dry  territory  would  not  be  unlawful. 

Municipal  Corporations;   Building  Regulations;   Removal 
OF  Unsafe  Buildings 

21  July  1950 

Under  our  Statutes,  the  governing-  body  of  a  city  or  town  has  authority 
to  remove  any  building  within  its  corporate  limits  which  is  dangerous  to 
life,  health,  or  other  property.  This  removal  may  be  made  at  the  expense 
of  the  owner,  under  a  proper  and  reasonable  municipal  ordinance. 

Oaths;  Administration  by  Notaries  Public 

28  July  1950 

Notaries  Public  have  no  general  authority  to  administer  oaths  in  this 
State,  their  authority  in  this  respect  being  limited  to  matters  incidental 
to  the  discharge  of  the  duties  of  their  office. 

N.  C.  State  Ports  Authority;  What  Reports  of  the  General  Assembly 
Required;  Publication  of  Financial  Statement 

18  September  1950 

Since  the  North  Carolina  State  Ports  Authority  has  become  an  impor- 
tant agency  of  the  State,  it  is  thought  that  the  Executive  Director  should 
make  a  biennial  report  to  the  Governor  for  submission  to  the  General 
Assembly  covering  the  operations  of  the  Authority. 

Ad  Valorem  Taxation;  Shares  cf  Bank  Stock;  Valuation;  Deduction 
of  Locally  Listed  Property 

20  September  1950 

While  the  strict  language  of  Subsection  (2)  of  Section  1500  of  the  Ma- 
chinery Act  seems  to  require  that  the  property  be  listed  by  the  banking 
institution  claiming  the  deduction  from  the  valuation  determined  by  the 
State  Board  of  Assessment,  it  is  obvious  that  the  purpose  of  the  section 
is  to  determine  the  actual  excess  value  of  shares  of  stock  over  and  above 
locally  listed  valuation  of  real  estate  and  tangible  personal  property.  I 
am  of  the  opinion  that  the  State  Board  of  Assessment  would  be  following 
the  intent  and  purpose  of  the  section  in  allowing  the  deduction  of  the 
property  owned  by  the  bank  be  listed  in  the  name  of  the  record  owner, 
which  listing  was  so  made  because  of  the  rule  adopted  by  the  Guilford 
County  Board  of  Commissioners  pursuant  to  Section  701  of  the  Machinery 
Act. 
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Physicians  and   Surgeons;    Veterans   Administration;   Prescription 
Written  by  Doctor  Not  Licensed  to  Practice  in  North  Carolina 

2  October  1950 

I  would  advise  that  the  North  Carolina  pharmacies  proceed  to  fill  the 
prescriptions  and  furnish  the  medical  requisites,  and  this  would  be  true 
if  the  prescription  is  written  by  a  regular  full-time  doctor  of  the  Veterans 
Administration  or  if  the  prescription  is  written  by  a  doctor  operating  on 
a  fee  basis,  if  such  doctor  is  connected  with  the  Veterans  Administration. 

Public  Health;  Reportable  Diseases;  Tuberculosis 

5  January  1951 

G.  S.  130-173  lists  in  specific  terms  the  names  of  certain  reportable  dis- 
eases   and    also    states    that    any   other    disease    shall    be    reportable    when 
declared  by  the  North  Carolina   State   Board  of  Health,  the  general  lan- 
guage being:  "or  other  disease  declared  by  the  North  Carolina  State  Board  j 
of  Health  to  be  preventable."    The  North  Carolina  State  Board  of  Health  ; 
has,  by  administrative  order  or  regulation,   declared  tuberculosis  to  be  a 
preventable  disease  and  has  required  the  same  to  be  reported  by  examining  | 
physicians. 

I 
Courts;  Establishment  of  a  Recorder's  Court  by  Special  Act;  Increas- 
ing Jurisdiction  of   Recorder's   Court   Already   Established; 
Art.  II,  Sec.  29,  North  Carolina  Constitution 

15  January  1951 

Under  the  provisions  of  Art.  II,  Sec.  29,  of  the  North  Carolina  Consti- 
tution, no  special,  local  or  private  Act  relating  to  the  establishment  of 
Coui'ts  inferior  to  the  Superior  Court  may  be  adopted  by  the  General 
Assembly.  The  powers  of  the  Legislature  being  limited  by  this  provision 
of  the  Constitution,  it  is  my  opinion  that  you  cannot  by  special  Act  create 
or  establish  a  Recorder's  Court  for  the  Town  of  Madison.  Such  was  the 
holding  of  our  Court  in  STATE  v.  WILLIAMS,  209  N.  C,  57,  182  S.E., 
711    (1935). 

Donation  of  Tax  Funds  to  Charitable  Hospital  ' 

23  January  1951 

Under  the  provisions  of  our  Constitution  as  interpreted  by  the  Supreme 
Court  of  North  Carolina,  a  county  cannot  expend  tax  funds  (except  pos- 
sibly surplus  funds)  for  purposes  other  than  necessary  expenses  without 
the  prior  approval  of  the  voters  of  the  county.  The  building,  maintenance  |) 
or  operation  of  a  hospital  is  not  a  necessary  expense.  PALMER  v.  HAY 
WOOD  COUNTY,  212  N.  C.  284. 
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Reassessment  and  Revaluation  for  Ad  Valorem  Tax  Purposes 

19  March  1951 

In  order  that  there  be  a  I'evaluation  of  property  in  counties  in  other 
than  regular  quadrennial  revaluation  years,  there  must  be  an  Act  of  the 
General  Assembly  authorizing  the  same. 

Municipalities;  Garbage  Disposal;  Restraining  Nuisance 
Under  G.  S.  130-25 

'  17  April  1951 

Municipalities  are  not  required  to  provide  for  the  collection  and  disposal 
of  garbage. 

A  municipality  may  refuse  to  permit  garbage  to  be  dumped  on  land  used 
by  it  for  a  garbage  dump,  so  long  as  its  action  is  not  discriminatory. 

Action  by  an  individual  in  the  handling  of  garbage  which  constitutes  a 
nuisance  may  be  restrained  by  an  injunction. 

Conduct  which  constitutes  a  nuisance  and  is  dangerous  to  the  public 
health,  if  not  abated  after  notice  by  the  county  health  officer,  makes  the 
perpetrator  guilty  of  a  misdemeanor. 

Clerk  Superior  Court;  Commissions 

17  April  1951 

A  clerk  of  the  Superior  Court  is  not  entitled  to  commissions  on  funds 
paid  into  his  office  under  the  direction  of  a  judgment  in  a  tort  action. 

Contractors;  Suit  on  Contractor's  Bond 

'-       '  17  April  1951 

The  amount  of  the  contractor's  bond  given  under  provisions  of  G.  S. 
136-28  governs  in  determining  which  court  has  jurisdiction  of  a  claim  and 
not  the  amount  of  the  claim  itself. 

Municipal  Elections;  Write-in  Votes;  Effect  Of 

18  April  1951 

Write-in  votes  in  the  municipal  elections  are  valid  and  the  person  re- 
ceiving majority  or  more  votes  than  any  other  candidate  is  entitled  to  the 
office  for  which  the  votes  were  cast. 

Municipal  Elections;  Registration  of  Voters;  Time  for  Registration 

19  April  1951 

G.  S.  160-37,  governing  registration  for  municipal  elections,  requires 
that  the  registration  books  be  open  for  seven  days  preceding  the  second 
Saturday  before  each  election  and  that  they  be  open  on  the  second  Satur- 
day for  the  purpose  of  challenge  only.    Therefore,  the  books  should  be  open 
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from  the  third  Friday  preceding  the  election  through  the  second  Friday 
preceding  the  election  for  the  purpose  of  registration  and  on  the  follow- 
ing Saturday  for  the  pui'pose  of  challenge.  .! 

Municipal  Elections;  Absentee  Ballots;  Civilian  and  Members 
OF  THE  Armed  Services 

19  April  1951 

The  primary  law  provides  for  primaries  only  for  nomination  of  candi- 
dates in  general  elections.  Absentee  ballots  cannot  be  used  in  municipal 
elections  by  any  voters  including  members  of  the  armed  services. 

Municipal  Corporations;  Municipal  Elections;  Eligibility  of  Persons 

TO  Vote  Residing  in  Areas  Recently  Annexed  But  Now  Included 

IN  Extension  of  Corporate  Limits  of  Town  of  Elizabeth 

City;  House  Bills  686  and  931. 

19  April  1951 

Persons  residing  in  areas  recently  included  within  the  corporate  limits 
of  a  municipal  corporation  by  an  extension  of  said  limits  are  not  eligible 
to  vote  until  they  have  resided  within  the  corporate  limits  for  four  months 
immediately  preceding  an  election  as  required  by  the  charter  of  the  City. 

Criminal  Procedure;  Costs;  Right  of  Officer  to  Costs  Where 
Warrant  Withdrawn  Before  Service 

20  April  1951 

In  criminal  cases,  an  officer  is  not  entitled  to  any  fees  unless  he  per- 
forms the  official  acts  for  which  such  costs  or  fees  can  be  taxed. 

Municipalities;  Use  of  Surplus  Light  and  Water  Funds  for 
Recreational  Director 

23  April  1951 

A  municipality  may  use  money  from  its  light  and  water  funds  for  recrea- 
tional purposes  if  there  is  no  outstanding  bonded  indebtedness  on  said 
utilities,  and  appropriate  resolutions  are  adopted  at  the  time  of  the  fixing 
of  the  budget  as  provided  in  the  Fiscal  Control  Law. 

Practice  of  Dentistry;   Requirement  for  Licensing  of 
Instructors  in  Dental  Schools 

24  April  1951 

Subsection  (d)  of  G.  S.  90-29  exempts  teachers  of  dentistry  from  the 
requirement  that  they  be  licensed  to  practice  dentistry  under  North  Caro- 
lina law.  This  subsection  also  exempts  students  from  licensing  require- 
ments only  when  they  practice  dentistry  under  the  direction  and  super- 
vision of  instructor-dentists  who  are  licensed  to  practice  dentistry  under 
North  Carolina  law. 
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Assignment  of  Wages  by  Laborer 

26   April    1951 

Under  the  provisions  of  G.  S.  95-31,  an  employer  is  not  liable  to  the 
asignee  of  his  employees'  uneai'ned  wages  unless  this  asignment  is  ac- 
cepted by  the  employer  in  writing.  However,  he  is  liable  where  the  wages 
have  been  earned  at  the  time  the  assignment  is  made. 

Retirement;  O.  A.  S.  I.;  Participation  of  State,  County  and 
City  Employees;  Social  Security 

26  April  1951 

The  General  Assembly  of  1951  passed  an  act  permitting  the  State  and 
local  units  of  government  to  participate  in  the  retirement  features  of  the 
Social  Security  Act.  Before  cities  and  towns  can  participate,  the  State 
must  enter  into  a  contract  with  the  Federal  Government,  and  then  the 
State  agency  will  work  out  plans  with  the  local  units  of  government. 

Medical  Care  Commission;   Hospitals;  Hospital  Districts;   Elections; 
Election  on  Levying  Tax 

26  April  1951 

The  Board  of  County  Commissioners  appoints  the  election  officials  and 
conducts  the  election  for  the  levy  of  a  tax  in  a  hospital  district,  which 
tax  is  to  be  used  for  the  maintenance  of  hospitals.  A  new  i-egistration 
is  requii-ed. 

School  Law;  Teachers  and  Principals;  Notification 
OF  Rejection 

c.        -  27  April  1951 

It  is  sufficient  compliance  with  G.  S.  115-359  that  the  notice  of  rejection 
of  a  school  teacher's  or  principal's  contract  be  mailed  to  the  teacher  or 
principal  concerned  on  the  last  day  of  the  school  term. 

Civil  Procedure;   Claim  and  Delivery;  Jurisdiction 
OF  Justice  of  the  Peace 

27  April  1951 

A  justice  of  the  peace  does  not  have  jurisdiction  in  claim  and  delivery 
proceedings  where  the  value  of  the  property  exceeds  the  sum  of  $50.00. 
If  the  value  of  the  propei-ty  is  $50.00  or  less,  a  justice  of  the  peace  has 
concurrent  jurisdiction  with  the  Superior  Court. 

Education;  Public  Schools;  Control  and  Use  of  Schoolhouses 

27  April  1951 

A  County  Board  of  Education  has  the  authority  to  make  regulations 
governing  the  use  of  school  buildings,  and  such  regulations  are  binding 
upon  the  local  School  Committee. 
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Contractors;  License;  Owner  Acting  as  Superintendent; 
Owner  Employing  Superintendent 

27  April  1951 

An  owner  can  construct  his  own  building  if  he  superintends  the  work 
himself  without  complying  with  the  General  Contractors'  Act.  If  he  hires 
a  superintendent,  such  superintendent  must  comply  and  be  a  licensed 
contractor. 

Constables  Holding  Over  After  Expiration  op  Term 

30  April  1951 

Vacancy  in  the  office  of  constable  caused  by  failure  of  person  elected  to 
qualify — this  vacancy  can  be  filled  by  the  Board  of  County  Commissioners. 
STATE  V.  McLURE  84  N.  C.  153. 

Elections;  Municipalities;   Write-in  Votes 

30  April  1951 

Plan  "C"  municipal  write-in  votes  counted  as  other  votes  on  official 
ballot. 

Effect  of  Holding  Election  Without  Holding  Books  Open 
FOR  Statutory  Time 

30  April   1951 

Municipal  officers  elected  at  an  election  in  which  the  required  notiqe  of 
election  was  not  given  or  registration  books  held  open  for  the  required 
time  would  nevertheless  be  duly  elected  de  jure  officers. 

Municipalities;  Officers  Holding  over  upon  Failure  to 
Elect  New  Officers 

1   May  1951 

Under  the  Constitution,  Article  XIV,  Section  5,  G.  S.  160-27  and  G.  S. 
128-7,  municipal  officials  hold  over  until  their  successors  are  duly  elected 
and  qualified.  - 

Ad  Valorem  Taxes;   Lien  of  Personal  Property  upon 
Real  Estate;  Release 

1   May  1951 

Real  estate  purchased  subsequent  to  January  1  is  subject  to  the  lien  of 
personal  property  taxes  listed  by  the  former  owner  of  the  real  estate  for 
the  year  in  which  the  real  estate  was  purchased,  as  well  as  to  the  lien 
of   any    prior    personal    property   taxes. 
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Ad  Valorem  Taxes;  Refund  of  Taxes  Erroneously  Paid;  Limitations 

1  May  1951 

Governing  boards  of  counties  and  municipalities  are  authorized  to  re- 
fund funds  received  through  clerical  error  or  by  tax  illegally  levied  and 
assessed,  provided  the  taxpayer  makes  demand  in  writing  for  refund  with- 
in two  years  from  the  date  the  tax  was  due  to  be  paid. 

Justices  of  the  Peace;  Disqualification  for  Interest  in  Suit 

-  3  May  1951 

A  justice  of  the  peace  may  not  act  as  judge  in  any  case  in  which  he 
has  a  direct  pecuniary  interest  in  the  outcome.  He  may,  however,  perform 
ministerial  acts   such   as   issuing  process  for   claim   and   delivery. 

Clerk   Superior   Court;    Advertising   Before   Distribution 
of  Sums  Paid  Under  G.  S.  28-68 

3  May  1951 

Where  funds  are  paid  to  the  Clerk  under  G.  S.  28-68,  it  is  not  necessary 
to  advertise  in  order  to  give  notice  to  creditors,  but  the  amounts  which 
are  paid  in  may  be  published  as  a  group. 


I         Divorce  Laws;  Residence  Requirements;  Grounds  for  Divorce 

i  4  May  1951 

Plaintiff  in  divorce  proceedings  is  required  to  have  been  a  resident  of 
this  State  for  six  months  next  preceding  the  filing  of  the  complaint. 
Alimony  which  may  be  awarded  is  determined  by  the  presiding  judge  at 
the  trial.  A  decree  of  divorce  becomes  final  immediately  upon  the  sign- 
ing of  the  judgment,  and  either  of  the  parties  to  the  proceedings  may  re- 
marry immediately. 

i      Double  Office  Holding;  Member  of  P.M. A.  Township  Committee; 
j  Committeemen,  Soil  Conservation  Project;  Town  Clerk 

I  .  4  May  1951 

A  member  of  a  P.M. A.  township  committee,  a  committeeman  of  a  soil 
conservation  project,  and  a  town  clerk  are  all  officers  within  the  mean- 
ing of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding. 

Double  Office  Holding;   Town  Alderman;   Notary  Public; 
Justice  of  the  Peace 

4  May  1951 

The  office  of  notary  public  and  that  of  justice  of  the  peace  are  exempt 
from  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding.    A  town  alderman  is  a  public  officer. 
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Municipal  Elections;  When  Run-Off  Required  Under  Local  Act 

4  May  1951 

When  a  local  Act  provides  that  a  run-off  shall  be  held  between  the  two 
highest  candidates  in  a  municipal  election,  it  is  not  necessary  for  the 
second  highest  man  to  call  for  such  a  run-off  in  order  that  it  be  held.  If, 
however,  the  second  man  withdraws,  the  highest  man  should  be  declared 
elected. 

Counties,  Special  Tax  for  Additions  and  Major  Repairs  to 
Courthouse  and  Courthouse  Grounds 

4  May  1951 

Under  G.  S.  153-9(6)  the  Board  of  County  Commissioners  would  have 
a  right  to  levy  a  special  tax  not  exceeding  5c  to  provide  additional  toilet 
facilities  for  courthouse  and  for  any  major  repairs  but  not  ordinary 
maintenance.    This  is  also  true  as  to  courthouse  grounds. 

Searches  and  Seizures;  Evidence 

4  May  1951 
Evidence  discovered  by  a  search  without  a  search  warrant  is  competent. 

Juvenile  Court;  Clerk  of  the  Superior  Court;  Proper  Process  for 
Bringing  Juveniles  Before  Juvenile  Court 

4  May  1951 

Persons  under  sixteen  years  of  age  and  subject  to  the  jurisdiction  of  the 
Juvenile  Court  can  only  be  brought  before  the  Juvenile  Court  upon  peti- 
tion as  provided  by  the  juvenile  law.  The  judge  of  the  Juvenile  Court  can- 
not hear  charges  stated  in  a  warrant  and  sent  to  the  Juvenile  Court  by 
a  justice  of  the  peace. 

Private  Detectives 

4  May  1951 

A  private  detective  has  no  more  authority  to  carry  a  concealed  weapon 
than  any  other  private  citizen.  Private  detectives  are  required  to  pay  a 
State  license  for  the  privilege  of  engaging  in  such  business. 

Salaries  and  Wages;   Assignment  of  Wages 

7  May  1951 

An  assignment  of  wages  which  have  been  earned  but  are  unpaid  is  valid 
and  binding  on  the  employer  of  the  assignor  if  the  employer  has  notice 
of  the  assignment.  Unearned  wages  may  be  assigned  if  the  assignor  is 
employed,  but  the  assignment  is  not  binding  on  the  employer  unless  agreed 
to  by  him  in  writing. 
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Municipal  Corporations;  Water  Rates 

,  7  May  1951 

A  municipality  may  enact  an  ordinance  requiring  summer  residents 
to  pay  at  least  six  months'  water  rent  each  year. 

Double  Office  Holding;   Member  of  Local  School  Board 
Member  of  General  Assembly 

7  May  1951 

A  member  of  a  local  school  board  and  a  member  of  the  General  Assembly 
are  both  public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding.  The  acceptance  of 
another  office  by  an  officeholder  automatically  vacates  the  office  first  held. 

Constables;   Failure  to  Qualify;   Duty  of  County 
Commissioners  to  Fill  Office 

7  May  1951 

The  Board  of  County  Commisioners  has  the  duty  and  therefore,  must 
fill  any  vacancy  which  occurs  in  the  office  of  Constable. 

Double  Office  Holding;   Membership  on  County  Welfare  Board; 

Membership  on  County  Board  of  Health;  Membership  on 

County  Board  of  Education 

7  May  1951 

Member  of  a  county  welfare  board  is  perhaps  exempt  from  the  provi- 
sions of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding.  It  is  considered  that  such  a  member  is  a  commissioner  for 
a  charitable  purpose.  Membership  on  a  county  board  of  health  and  mem- 
bership on  a  county  board  of  education  are  both  offices  within  the  meaning 
of  this  section  of  the  Constitution. 

Retirement  System;  Eligibility  for  Membership 

7  May  1951 

A  court  reporter  is  not  eligible  for  membership  in  any  Retirement 
System  since  such  reporter  is  not  regularly  employed  within  the  meaning 
of  G.   S.   128-21. 

Public  Contracts;  Character  of  Surety  Bond  Given  in  Lieu  of 
Cash  Deposit  by  Bidders;  Penalty  of  Bond 

-     ■  7  May  1951 

Bid  bonds  given  in  lieu  of  cash  deposits  from  public  contracts  should 
be  conditioned  that  the  surety  will,  upon  demand,  forthwith  make  pay- 
ment to  the  obligee  upon  said  bond  if  the  bidder  fails  to  execute  the  con- 
tract in  accordance  with  the  bid  bond  and  upon  failure  to  forthwith  make 
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payment  the  surety  shall  pay  the  obligee  an  amount  equal  to  double  the 
amount  of  the  said  bid  bond  as  provided  by  G.  S.  143-129  as  amended  by 
Chapter  1104  of  the  Public  Laws  of  1951. 

Federal  Excise  Tax;  Deed  from  Morehead  City  Port  Commission 
TO  N.  C.  State  Ports  Authority;  Exemption 

7   May  1951 

The  Federal  Excise  Tax  on  deeds  and  conveyances  is  not  applicable  to 
conveyances  made  by  a  municipal  corporation  to  an  agency  of  the  State 
Government.  Therefore,  a  deed  from  the  Morehead  City  Port  Commis- 
sion to  the  N.  C.  State  Ports  Authority  is  not  subject  to  a  Federal  Docu- 
mentary Excise  Tax. 

Municipalities;  Ordinances;  Collection  of  Cost  for  Removal  of 
Weeds  and  Trash  as  a  Part  of  Municipal  Taxes 

7  May  1951 

Municipalities  have  a  right  to  adopt  ordinances  for  the  removal  of  noxi- 
ous vi^eeds  and  charging  the  cost  against  the  owner  by  assessment  or  other- 
wise. A  municipality  also  has  a  right  to  adopt  an  ordinance  requiring 
the  owner  to  remove  weeds,  trash  and  other  nuisances  from  property  and 
if  he  fails  to  do  so,  to  provide  that  the  cost  of  same  be  paid  by  the  munic- 
ipality and  charged  against  the  lot  owner  and  be  collected  at  the  same 
time  taxes  are  collected. 

Guardian;  Appointment  of  Non-Residents  in  Control  Over 

9  May  1951 

G.  S.  28-186  permits  the  appointment  of  a  non-resident  guardian  if 
certain  provisions  of  that  section,  relating  to  the  appointment  of  a  local 
process  agent,  are  complied  with. 

School  Law;  Trustees  of  City  Administrative  Unit; 
Appointment;   Vacancies 

9  May  1951 

Appointment  of  members  of  the  board  of  trustees  of  a  city  administra- 
tive unit  and  the  filling  of  vacancies  on  said  board  are  ordinarily  pro- 
vided for  in  the  charter  of  such  unit.  In  the  absence  of  such  provision, 
appointments  to  fill  vacancies  are  made  by  the  governing  body  of  the  city 
or  town  embraced  in  said  unit. 

Marriage  Laws;   Register  of  Deeds;   Change  of  Name  on 
Marriage  License 

11  May  1951 

There  is  no  legal  authority  for  a  register  of  deeds  to  change  the  names 
on  a  marriage  license  which  has  heretofore  been  issued  by  him. 


t\ 
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School  Law;  Operation  of  School  Busses;  Liability  Insurance 

11   May  1951 

Tax  levying  authorities  of  school  units  may  levy  taxes  to  provide  funds 
for  the  purchase  of  accident  insurance  for  school  children  transported  by 
school  busses. 

Municipalities;   Garbage  Disposal;  Restraining  Nuisance 
Under  G.  S.  130-25 

11   May  1951 

When  a  town  is  responsible  for  the  collection  and  disposal  of  garbage, 
it  is  responsible  for  the  continuance  of  a  nuisance  which  exists  because 
of  the  improper  operation  of  a  town  garbage  dump. 

When  a  town  allows  a  poultry  dressing  plant  to  place  garbage  on  its 
garbage  dump,  and  the  town  is  now  required  to  dispose  of  the  plant's 
garbage,  the  town  and  the  plant  are  responsible  for  the  continuance  of  the 
nuisance. 

Where  a  town  has  forbidden  a  poultry  dressing  plant  to  place  garbage 
on  its  dump  and  the  plant  continues  to  do  so,  the  plant  is  responsible  for 
the  continuance  of  a  resulting  nuisance. 

Double  Office  Holding;  Trustee,  City  Administrative  School 
Unit;  City  Attorney 

14   May  1951 

The  position  of  city  attorney  is  not  considered  a  public  ofRce  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding.  One  person  may  hold  the  office  of  trustee  of  a  city 
administrative  school  unit  and  at  the  same  time  occupy  the  position  of 
city  attorney. 

Veterans;   Register  of  Deeds;   Registration  of  Military  Discharge; 
Presentation  by  Person  Other  Than  Veteran 

14  May   1951 

A  discharge  does  not  have  to  be  presented  by  a  veteran  himself  in  order 
to  secure  registration  of  same  in  the  office  of  the  Register  of  Deeds  under 
Article  5  of  Chapter  47  of  the  General  Statutes,  as  amended. 

Administration  of  Estates;  Commissions  Allowed  Administrator; 

Equitable  Conversion  of  the  Proceeds  of  a 

Mortgage  Foreclosure 

15  May   1951 

Where,  during  the  course  of  the  administration  of  an  estate,  a  mortgage 
outstanding  against  real  estate  owned  by  the  decedent  on  his  death  was 
foreclosed  and  the  surplus  was  paid  into  the  clerk's  office  for  distribution 
and  later  turned  over  to  the  administrator  to  pay  debts  of  the  decedent 
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because  of  insufficient  personal  estate  to  pay  same,  the  administrator  is 
entitled  to  commissions  only  upon  the  amount  necessary  to  pay  the  debts 
and  not  upon  any  excess  which  is  distributable  to  the  heirs. 

Forfeiture  of  Citizenship;  Restoration 

16    May   1951 

A  person  who  has  been  convicted  of  a  felony  under  the  laws  of  this 
State  thereby  loses  his  citizenship.  A  person  convicted  of  a  felony  in 
this  State  may  have  his  citizenship  restored  by  petitioning-  the  superior 
court  of  the  county  in  which  he  has  been  a  bona  fide  resident  for  five  years 
next  preceding  the  filing  of  the  petition.  Such  petition  may  not  be  filed, 
however,  until  the  expiration  of  two  years  from  the  date  of  the  discharge 
of  the  petitioner. 

A  person  in  this  State  does  not  lose  his  citizenship  by  reason  of  his 
conviction  of  a  felony  in  the  Federal  Courts. 

Education;  School  Law;  Notification  to  Teachers  Already 
Under  Contract 

16  May   1951 

Teachers  and  principals  in  the  public  schools  should  be  re-elected  even 
though  such  teachers  and  principals  have  continuing  contracts  and 
should  be  notified  of  such  re-election  for  the  ensuing  year. 

School  Law;  City  Administrative  Units;  Contracts; 
Supervision  of  Construction 

17  May   1951 

The  supervision  and  the  letting  of  contracts  for  the  erection  of  school 
buildings  in  special  chartered  districts  are  vested  in  the  trustees  of  such 
districts.  The  trustees  of  such  districts  also  have  authority  to  select  the 
type  and  location  of  such  buildings.  The  plans  for  the  construction  of 
any  new  school  buildings  must  be  approved  by  the  State  Superintendent 
of  Public  Instruction. 

County    Finances;     Necessary    Expenses;     Public    Purpose; 
Appropriation  Toward  County  Centennial  Celebration 

17  May  1951 

An  appropriation  to  pay  a  portion  of  a  county  centennial  celebration 
is  not  a  necessary  expense  of  the  county,  and  tax  funds  may  not  be  used 
therefor  in  the  absence  of  special  approval  of  the  Legislature  and  an 
affirmative  vote  of  the  people. 
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Clerks  of   the  Superior  Court;  Fees 

17  May  1951 

Clerks  of  court  are  entitled  to  deduct  a  commission  of  five  per  cent 
from  the  process  tax  collected  for  the  State  and,  in  addition,  in  civil 
actions  when  the  costs  are  taxed  against  the  defendant,  to  add  a  com- 
mission of  five  per  cent  to  the  two  dollar  process  tax  assessed  against 
the   defendant   as  part  of  the   costs. 

Register  of  Deeds;   Military  Discharges;   Registration 

17  May  1951 

Registers    of    deeds    are    not    required    to    examine    under    oath    persons 
'  presenting    military    discharges    foi    registration    unless    they    shall    be    in 
doubt  as  to  whether  any  paper  so  presented  for  registration  is  an  official 
discharge  or  an  official  certificate  of  lost  discharge. 

Ad    Valorem    Taxation;    Assessment;    Valuation;    Petroleum 
I  Products  Held  by  Wholesale  Distributors 

17  May  1951 

:  Petroleum  products  held  by  wholesale  distributors  and  having  the  same 
market  value  should  be  assessed  at  the  same  valuation,  even  though  pur- 
chased by  some  distributors  at  a  lesser  price  than  by  others. 

j        Cabarrus  County  $75,000.00  Building  Improvement  Bonds;  Debt 
Limitation;  Necessity  for  Vote 

'  '  18  May  1951 

The  debt  limitation  provided  by  Constitution,  Article  V,  Section  4, 
applies  to   bonds   issued  for  necessary  county  or  municipal  expenses. 

I  Public  Officers — Trading  with  Themselves;   G.  S.   14-234 

18  May  1951 

Public  officials  may  not  purchase  municipal  supplies  from  any  business 
in  which  they  are  interested  v/hether  directly  or  indirectly.  G.  S.   14-234. 

License  Taxes;  Lawyers;  Persons  Seventy-Five  Years  of 
Age  or  More;  Section  109 

21   May  1951 

Lawyers  and  other  professional  people  subject  to  privilege  license  tax 
under  Section  109  of  the  Revenue  Act  are  exempt  upon  reaching  the 
age  of  75. 
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Ad  Valorem  Taxation;  Exemptions;  Parochial  Schools 

21   May  1951 

Property  of  parochial  and  private  schools,  colleges,  seminaries,  etc., 
devoted  to  educational  purposes  is  exempt  from  ad  valorem  taxes. 

Motor  Vehicles;  Drivers'  Licenses;  Operation  of  Road  and  Farm 
Machinery  After  Revocation  of  Driver's  License 

21  May  1951 

G.  S.  20-8  exempts  from  the  Driver's  License  Act  any  person  while  driv- 
ing or  operating  any  road  machine,  farm  tractor  or  implement  of  hus- 
bandry temporarily  operated  or  moved  on  a  highv^^ay. 

Motor  Vehicles;   Authority  of  County  to  Purchase  Property  to  Be 

Leased  to  the  Highv^^ay  Patrol  for  Construction 

OF  Patrol  Station 

22  May  1951 

Funds  appropriated  by  a  county  to  assist  in  the  establishment  of  a  High- 
way Patrol  radio  broadcasting'  station  which  would  be  used  by  the  sheriff's 
department  is  probably  a  necessary  expense. 

Prisoners;  Costs;  Liability  of  Towns  and  Cities  for  Same 

22  May  1951 

Cities  and  towns  are  not  liable  for  the  costs  of  upkeep  of  prisoners 
charged  with  violations  of  city  ordinances  and  other  offenses.  i 

Salaries  and  Fees;  Registrars  and  Judges  of  Elections 

22  May  1951 

The  1951  General  Assembly  increased  the  pay  of  registrars  to  $10.00 
per  day  and  that  of  judges  of  elections  to  $7.00  per  day. 

Public  Records;  Destruction  ' 

22  May  1951 

Public  records  of  any  State,  county,  or  local  office  may  not  be  destroyed 
or  otherwise  disposed  of  without  the  consent  of  the  State  Department  of 
Archives  and  History. 

Administrators;  Proceeds  From  Wrongful  Death  Action 

22  May  1951 

The  wrongful  death  statute  authorizes  a  right  of  action  which  is  a 
property  right,  treated  for  the  purpose  of  distribution  as  a  part  of  intes- 
tate's estate,  conferring  upon  the  distributees  a  vested  interest  in  the 
proceeds  as  of  the  time  of  the  intestate's  death.  ^ 
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Municipalities;  Compensation  of  Mayor  and  Board  of  Aldermen 

22  May  1951 

Town  aldermen  may  not  increase  their  own  salaries  during  their  present 
terms  of  office.  KENDALL  v.  STAFFORD,  178  N.  C.  461.  In  the  absence 
of  charter  provisions,  town  aldermen  may  fix  the  salary  of  the  mayor  at 
any  time.    See  G.  S.  160-10  and  G.  S.  160-201. 

Change  of  Name 

22  May  1951 

A  person  may  change  his  name  only  one  time  in  this  State.  There  is  no 
provision  for  the  adoption  of  a  so-called  "pen  name." 

Municipal  Taxation;  Dry  Cleaning  Plants;  Section  139 
of  the  Revenue  Act 

23  May  1951 

Where  a  dry  cleaning  plant  maintains  a  branch  plant  or  office  located  in 
the  same  town,  the  municipality  may  levy  upon  the  branch  plant  or  office 
a  tax  equal  to  one-half  the  tax  upon  the  main  plant. 

Motor  Vehicles;  Drivers'  Licenses;  Non-Residents;  Conviction  of 

Non-Resident  for  Drunken  Driving;  Surrender  of 

License  in  This  State 

23  May  1951 

When  a  non-resident  is  convicted  of  drunken  driving  in  this  State,  the 
court  should  require  the  surrender  of  his  driver's  license  to  be  forwarded 
to  the  Department  of  Motor  Vehicles,  just  as  in  the  case  of  a  resident 
driver. 

Income  Taxes;  Contributions;  Deductions;  Deductibility  of 
Contributions  to  Educational  Fund  of  Ruritan  Club 

23  May  1951 

Contributions  made  to  a  scholarship  fund  set  up  by  a  local  civic  club 
and  administered  as  a  separate  and  distinct  activity  of  the  civic  club  to 
aid  needy  students  in  attending  college  are  deductible  for  State  income 
tax  purposes. 

Criminal  Law;  Bear  Baiting;  "Coon  on  a  Log" 

23  May  1951 
The  contest  known  as  "Coon  on  a  Log"  is  illegal  in  this  State. 
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Double  Office  Holding;  Justice  of  the  Peace; 
Deputy  Sheriff;  County  Jailer 


I 


23  May  1951 

A  county  jailer  is  not  a  public  officer  within  the  constitutional  prohibi- 
tion against  double  office  holding.  A  justice  of  the  peace  is  exempt  from 
the  constitutional  prohibition  against  double  office  holding.  A  deputy  sheriff 
is  a  public  officer. 

Teachers'  and  State  Employees'  Retirement  System; 
Eligibility  for  Retirement 

23  May  1951 

A  member  in  service  of  the  Retirement  System  may  voluntarily  retire  at 
the  age  of  sixty,  but  various  extensions  can  be  made  for  retaining  such 
person  in  service  by  request  and  with  the  approval  of  the  Board  of  Trustees 
of  the  Retirement  System.  There  is  also  a  disability  retirement  after  the 
member  has  had  ten  years'  service,  and  the  medical  examination  shows 
total  incapacity  that  is  likely  to  continue.  A  member  who  has  twenty  years 
of  service  may  subsequently  retire  at  the  age  of  sixty,  whether  the  mem- 
ber is  in  or  out  of  service. 

Juvenile  Court;  Motor  Vehicles;  Jurisdiction  of  Juvenile  Court  Over 

Person  Fifteen  Years  of  Age  Charged  With  Violation 

OF  the  Motor  Vehicle  Law 

23  May  1951 

A  person  fifteen  years  of  age  charged  with  violations  of  the  motor  vehicle 
law  is  now  subject  to  the  jurisdiction  of  the  Juvenile  Court  since  the  former 
statute  giving  inferior  courts  and  the  Superior  Court  jurisdiction  in  such 
cases  has  been  repealed. 

Motor  Vehicles;  Electrical  and  Mechanical  Signal  Devices; 
Approval  of  Department  of  Motor  Vehicles 

24  May  1951 

Signals  required  for  stopping  or  turning  a  motor  vehicle  may  be  given 
by  hand  and  arm  or  by  a  mechanical  or  electrical  signaling  device  approved 
by  the  Department  of  Motor  Vehicles. 

Banks  and  Banking;  Joint  Deposits;  Survivorship;  Joint  Deposits 
With  Survivorship  in  Names  of  More  Than  Two  Persons 

24  May  1951 

Although  the  right  of  survivorship  has  been  abolished  by  statute  as  a 
legal  incident  to  joint  tenancies  in  personal  property,  it  would  appear  that 
the  right  of  survivorship  could  be  created  in  joint  deposits  in  a  bank  in 
the  names  of  two  or  more  persons,  provided  adequate  formalities  are 
observed. 
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Notaries  Public;   Age  Qualification 

24  May  1951 

In  ordei'  to  qualify  as  a  notary  public  in  this  State,  a  person  must  be 
at  least  twenty-one  years  of  age. 

Double  Office  Holding;  Gasoline  Examiner  and  Town  Commissioner 

24  May  1951 

The  position  of  gasoline  examiner  for  the  State  is  not  considered  a 
public  office.    A  town  commissioner  is  a  public  officer. 

Municipal  Officers;  Leave  of  Absence;  Member  of  Town  Board; 
Manner  of  Filling  Vacancies;  Military  Leave 

24  May  1951 

Town  commissioners  are  authorized  but  not  required  by  G.  S.  160-8  to 
fill  a  vacancy  on  a  town  board.  Commissioners  of  a  town  may  fill  a  vacancy 
created  by  a  member  who  has  been  called  into  service,  and  the  person  ap- 
pointed to  fill  such  vacancy  may  serve  as  acting  commissioner  during  the 
absence  of  the  member  called  into  the  service,  but  not  beyond  the  term  of 
office  of  the  person  ci'eating  the  vacancy. 

Public   Building   Contracts;    Chapter  1104,   Session  Laws  of   1951; 

Requirement  As  to  Number  of  Bidders  Mandatory;  Limitation 

of  $15,000.00  Applicable  to  Each  Separate  Contract 

24  May  1951 

Provisions  of  public  building  contract  law  requiring  three  competitive 
bids  where  the  cost  of  project  exceeds  $15,000.00  is  mandatoiy  and  not 
merely  directory. 

$15,000.00  prescribed  by  the  statute  has  reference  to  each  separate  part 
of  the  contract  for  which  bids  are  advertised  and  not  the  entire  cost. 

Firemen's   Relief  Fund;    Right  to   Benefits   When   Injury  Incurred 
Outside  Municipality  and  Department  Not  Authorized  to  Go  Outside 

25  May  1951 

A  fireman  who  is  a  member  of  the  North  Carolina  State  Firemen's 
Association  and  is  injured  while  fighting  a  fire  outside  a  municipality  by 
which  he  is  employed  and  that  municipality  has  not  authorized  its  fire 
department  to  fight  fires  outside  the  city  limits  but  who  was  acting  under 
instructions  of  the  Chief  of  the  Fire  Department,  is  entitled  to  benefits 
from  the  Firemen's  Relief  Fund  and  to  compensation  under  the  Work- 
men's Compensation  Act  by  reason  of  the  provisions  of  G.  S.  160-238. 

Insurance  Laws;  Municipalities;  Mutual  Insurance 

25  May  1951 

Political  subdivisions  of  this  State  may  purchase  insurance  from  mutual 
insurance  companies.    FULLER  v.  LOCKHART,  209  N.  C.  61. 
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Register  of  Deeds;  Registration  of  Partnership  Agreement 

25  May  1951 

Our  statutes  contain  no  authorization  for  the  registration  of  a  partner- 
ship agreement  in  its  entirety  unless  the  title  to  real  property  is  affected 
thereby. 

Motor  Vehicles;  Overloading  Licenses;  Application  of  Five  Per  Cent 
Tolerance  to  License  Overload 

25  May  1951 

The  five  per  cent  tolerance  provided  in  G.  S.  20-118  has  no  application 
to  the  licensed  weight  of  motor  vehicles  but  applies  only  to  maximum  load 
weights  fixed  by  that  section. 

Ad  Valorem  Taxation;  Back  Taxes;  Limitations 

25  May  1951 

Property  which  has  not  been  listed  for  taxation  may  be  listed  for  the 
current  year  plus  five  preceding  years. 

Executors  and  Administrators;  Recovery  for  Wrongful  Death;  Time 
for  Determining  Next  of  Kin  Entitled  to  Recovery 

25  May  1951 

The  rights  of  claimants  to  the  proceeds  recovered  in  an  action  for  wrong- 
ful death  are  determined  as  of  the  time  of  the  death  of  the  deceased. 

Ad  Valorem  Taxation;  Taxable  Situs  of  Personal  Property; 
Music  Machines 

25  May  1951 

Music  machines  or  "juke  boxes"  which  are  placed  on  location  by  the 
owner  are  taxable  at  the  place  where  located  on  January  1  of  each  year. 

Ad  Valorem  Taxation;  Taxable  Situs  of  Personal  Property;  Boats 

25  May  1951 

Fishing  boats  which  are  owned  by  a  resident  of  North  Carolina  and  \ 
which  are  docked  when  not  in  use  at  the  time  in  which  the  owner  makes 
his  residence  are  subject  to  ad  valorem  taxes  in  North  Carolina,  even 
though  used  the  greater  part  of  the  time  outside  of  the  State,  since  the 
boats  do  not  acquire  a  permanent  location  or  taxable  situs  outside  of  the 
State. 
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Municipal  Taxation;  Privilege  License  Taxes;  Businesses  Conducted 
OR  Situated  Outside  of  Corporate  Limits 

28  May  1951 

A  municipality  may  not  levy  a  privilege  tax  against  a  business  located 
outside  of  its  corpoi'ate  limits  unless  some  taxable  phase  of  the  business 
is  carried  on  or  enjoyed  within  the  corporate  limits. 

Ad  Valorem  Taxes;  Lien  of  Personal  Property  Taxes 
Upon  Real  Estate 

28  May  1951 

The  lien  for  personal  property  taxes  attaches  to  every  tract  of  real  estate 
located  within  the  same  taxing  unit  and  owned  as  of  January  1  of  the 
year  in  which  the  personal  property  was  listed  for  taxation. 

Personal  property  taxes  owed  by  a  taxpayer  do  not  become  a  lien  upon 
real  estate  subsequently  acquired  by  the  taxpayer. 

Tax  against  one  parcel  of  real  estate  is  not  a  lien  against  another  parcel 
of  real  estate  owned  by  the  same  person. 

Ad  Valorem  Taxes;  Payment 

28  May  1951 

A  tax  collector  may  accept  payment  of  taxes  for  a  recent  year,  although 
taxes  are  outstanding  for  prior  years,  as  acceptance  of  payment  for  the 
more  recent  year  will  not  jeopardize  the  lien  of  taxes  for  prior  years. 

Criminal  Procedure;  Search  and  Seizure;  Effect  of  H.  B.  No.  120; 
1951  Session  of  the  General  Assembly 

28  May  1951 

H.  B.  120  provides  that  where  a  search  warrant  is  required  for  a  search 
and  seizure,  evidence  disclosed  by  any  search  and  seizure  will  not  be  com- 
petent unless  a  proper  search  wairant  is  used.  The  act  does  not  affect  any 
other  situations  where  search  and  seizure  is  allowed  without  a  search 
warrant. 

School  Law;  Requirements  for  High  School  Graduation 

28  May  1951 

The  time  and  manner  in  which  a  high  school  student  is  required  to  com- 
plete the  requirements  for  graduation  are  for  determination  by  the  gov- 
erning board  of  the  administrative  school  unit  concerned. 

Double  Office  Holding;  Member  of  Board  of  Education;  License 
Examiner  for  the  State  of  North  Carolina 

28  May  1951 

A  State  license  examiner  is  not  a  public  officer.  Membership  on  a  county 
board   of  education   is   a   public   office. 
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Municipal  Corporations;  City  Manager;  Compensation;  Authority  to 

Compensate  in  the  Form  of  Severance  Pay  Where  Salary 

in  Full  Has  Already  Been  Paid 

28  May  1951 

There  is  no  authority  for  a  municipal  corporation  to  spend  public  funds 
for  severance  pay  to  the  City  Manager  after  he  has  already  been  com- 
pensated and  paid  his  regular   salary. 

Courts;  Justice  of  the  Peace;  Court  of  Record 

28  May  1951 
A  justice  of  the  peace  court  is  not  a  court  of  record. 

Counties;  Buildings  for  Farm  and  Home  Agents;  Tax  Levy; 
Bond  Issues 

28  May  1951 

Counties  may  levy  taxes  to  construct  necessary  county  buildings  includ- 
ing housing  of  county  farm  agents  and  home  demonstration  agents.  Coun- 
ties may  not  levy  taxes  to  construct  buildings  for  housing  Federal  Agri- 
culture Agencies. 

Counties  cannot  issue  bonds  for  the  construction  of  separate  county  build- 
ings to  house  such  agencies  as  county  finance  act  does  not  authorize 
issuance  of  bonds  for  such  purposes. 

Elections;  Municipal;  Nomination  of  Officers;  Time  for  Filing 
Notice  of  Candidacy 

28  May  1951 

In  the  absence  of  a  private  act  there  is  no  statutory  time  within  which 
candidates  must  file  for  municipal  office  except  in  those  municipalities 
which  have  adopted  one  of  the  forms  of  government  authorized  by  the 
1917  Municipal  Act  and  those  in  which  an  ordinance  has  been  adopted 
fixing  the  time  within  which  candidates  must  file. 

Clerks  of  Court;  Fees;  Commissions  on  Sums  of  Money  Paid 
TO  Clerk  by  Virtue  of  His  Office 

29  May   1951 

Clerks  of  court  are  allowed  a  commission  of  three  per  cent  on  all  sums 
of  money  not  exceeding*  $500.00  placed  in  their  hands  by  virtue  of  this 
office,  and  upon  receiving  over  $500.00  of  such  sums  a  commission  of  one 
per  cent.  Funds  are  paid  into  the  hands  of  the  clerk  by  virtue  of  his  office 
when  they  are  received  by  the  clerk  pursuant  to  statutory  authority  which 
authorizes  such  payment  to  be  made  and  received  by  the  clerk. 
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County  Commissioners;  Authority  to  Offer  Reward  for 
Apprehension  and  Conviction  of  Criminals 

29   May   1951 

The  Board  of  County  Commissioners  of  a  county  does  not  have  legal 
authority  to  pay  out  public  funds  as  a  reward  for  the  apprehension  of 
criminals. 

Counties;  County  Commissioners;  Meetings  of  Boards  Required 
TO  Be  Open  to  the  Public 

29  May  1951 

Governing-  bodies  of  counties  and  municipalities  may  not  meet  in  execu- 
tive or  private  sessions.    G.  S.  160-269,  G.  S.  153-8. 

Employment  Security  Act;  Termination  of  Coverage;  Time  for 
Application  for  Termination  of  Coverage 

'  '  29   May   1951 

Written  application  for  termination  of  coverage  under  the  Employment 
Security  Act  must  be  filed  prior  to  March  1st  of  the  year  for  which  the 
employer  claims  he  is  entitled  to  terminate  such  coverage. 

Constable;  Forfeiture  of  Office  by  Removing  Residence 
From  Township 

29  May  1951 

The  removal  of  a  constable  out  of  the  township  in  which  he  is  elected 
creates  a  vacancy  in  his  office. 

Guardian  and  Ward;  Jurisdiction  of  Clerk  of  Superior  Court  to 

Appoint  a  Guardian  of  the  Estate  of  a  Minor;  Law 

Applicable  to  Investments 

30  May  1951 

The  clerk  of  the  Superior  Court  of  the  county  in  which  a  minor  resides 
has  jurisdiction  to  appoint  a  guardian  of  the  estate  of  the  minor,  regard- 
less of  the  fact  that  the  minor's  technical  domicile  is  in  another  State.  The 
North  Carolina  statutes  would  be  applicable  to  the  investments  made  from 
the  estate. 

Commissioner  of  Public  Trust;   Municipal  Corporations;   Member  of 

Board  of  Aldermen;  Stockholder  in  Corporation  Making 

Lowest  Bid  on  Municipal  Contract 

30  May  1951 

Under  G.  S.  14-234,  forbidding  the  commissioner  of  a  public  trust  from 
contracting  for  his  own  benefit,  a  member  of  a  Board  of  Aldermen  who 
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is  also  an  executive  officer  of  a  corporation  holding  contract  with  the  city 
for  street  improvement  would  be  subject  to  indictment  under  the  statute. 

Pyrotechnics;  Cap  Pistols;  Caps 

30  May  1951' 

Caps  designed  to  be  fired  in  toy  cap  pistols  may  not  be  possessed,  re- 
ceived, sold,  or  discharged  in  this  State. 

Counties;    County   Commissioners;    Authority   to   Appropriate   Funds 

FOR   Salary  of  Produce   Manager  of   Market;   Authority  to 

Appropriate  Funds  for  the  Rent  or  Part  of  the  Rent  for 

Office  of  Production  Market  Association 

30  May  1951 

A  board  of  county  commissioners  has  no  authority  to  appropriate  or 
use  public  funds  for  paying  a  part  of  the  salary  of  a  Produce  Manager 
for  a  local  produce  market  sponsored  by  the  Junior  Chamber  of  Commerce. 
LikeMdse,  such  board  of  commissioners  has  no  authority  to  pay  the  rent 
or  part  of  the  rent  of  an  office  used  by  the  local  production  market 
association. 

Criminal  Procedure;  Judgment;   Suspension  of  Sentence;  Conditions 

OF  Suspension;  Payment  of  Attorney's  Fee  As 

Condition  of  Suspension 

31  May  1951 

The  payment  of  a  fee  to  a  prosecuting  attorney  in  a  criminal  case  as 
one  of  the  conditions  for  suspension  of  sentence  is  invalid  and  void  and 
is  not  a  proper  condition  for  the  suspension  of  a  sentence.  .  _ 

Municipal  Corporations;  Municipal  Ordinances;  Water  and  Sewage 

31  May  1951 

A  city  ordinance  providing  for  the  acceptance  of  a  sewerage  system 
which  has  been  constructed  at  private  expense  and  turned  over  to  the  city 
in  consideration  of  free  sewerage  facilities  by  the  corporation  which  con- 
structed the  same  is,  in  effect,  a  contract  and  is  one  which  the  governing 
body  of  the  city  had  authority  to  make  even  though  it  extends  beyond  the 
terms  of  office  of  the  members  of  the  board  which  authorized  it.  PLANT 
FOOD  COMPANY  v.  CHARLOTTE,  214  N.  C.  518. 

Courts;  Mayors'  Courts;  Fines  and  Forfeitures 

31  May  1951 

Mayors'  courts  are  inferior  courts  of  this  State  and  as  such  are  required 
to  report  and  remit  all  fines  and  forfeitures  to  the  school  fund  to  the  same 
manner  and  extent  as  is  required  of  justices  of  the  peace. 
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Municipalities;  Procedure  for  Holding  an  Election  to 
Extend  City  Limits 

31  May  1951 

G.  S.  160-448  authorizes  municipalities  to  extend  their  corporate  limits 
after  giving  due  notice  of  such  action  and  after  a  favorable  vote,  where 
a  petition  is  filed  by  15%  of  the  property  owners  of  the  area  annexed, 
requesting  an  election.  The  same  procedure  should  be  followed  for  adver- 
tising the  registration  for  such  election  that  is  followed  in  municipal  elec- 
tions, and  the  judges  and  registrars  for  this  election  should  be  appointed  . 
from  the  area  which  is  to  be  annexed. 

County  Taxation;   School  Capital  Outlay  Funds;  Tax 
Anticipation  Notes 

1  June  1951 

Where  a  school  building  bond  issue  has  turned  out  to  be  insufficient  to 
erect  contemplated  buildings,  the  deficiency  may  be  made  up  by  a  school 
capital  outlay  tax  levied  under  G.  S.  115-363  and  to  get  such  levy,  tax 
anticipation  notes  may  be  issued  under  G.  S.  153-72. 

Public  Health;  Authority  to  Inspect  and  Make  Sanitary  Ratings 

4  June  1951 

G.  S.  72-46  which  authorizes  the  State  Board  of  Health  to  prepare  and 
enforce  rules  and  regulations  governing  the  sanitation  of  cafes,  hotels  and 
restaurants  does  not  authorize  said  board  to  make  rules  and  regulations 
governing  the  sanitation  of  establishments  not  open  to  the  general  public 
or  to  those  who  do  not  hold  themselves  out  as  ready  to  serve  any  mem- 
bers of  the  general  public  without  discrimination. 

Criminal  Law;  Use  and  Possession  of  Tear  Gas;  Use  and  Possession  of 
Containers  or  Devices  for  Holding  and  Releasing  the  Same 

4  June   1951 

The  sale,  transportation,  use  or  possession  of  tear  gas,  or  any  device 
used  to  store  or  release  the  same,  is  unlawful  in  this  State  except  when 
used  by  members  of  the  Armed  Forces  of  the  LTnited  States  or  by  State 
and  local  peace  officers.  The  use  and  possession  of  such  tear  gas  and 
devices  is  permitted  when  used  in  vaults  or  safes  as  a  protection  against 
robbery.  Tear  gas  may  also  be  used  for  bona  fide  scientific,  educational 
or  industrial  purposes. 

Escheats;  Estates  of  Missing  Persons 

.  •  5  June  1951 

A  corporation  would  be  legally  justified  in  reissuing  stock  certificates 
to  the   University   of   North   Carolina — Escheat   Fund — when   the   original 


140  BIENNIAL    REPORT    OF    THE    ATTORNEY    GENERAL  [VOL. 

owner  of  the  stock  has  been  missing  and  unheard  of  for  ten  years  leaving 
no  person  surviving  him  who  would  be  entitled  to  his  property  as  an  heir — 
G.  S.  116-23  and  CARTER  v.  SMITH,  209  N.  C.  788. 

Public  Health;  Authority  of  State  Board  of  Health  to  Regulate 
Poultry  Plants  Under  G.  S.  130-264 

5  June  1951 

G.  S.  130-264,  which  authorizes  regulations  by  the  State  Board  of  Health 
governing  the  sanitation  of  meat  markets  and  abattoirs,  authorizes  regu- 
lations governing  poultry  processing  plants. 

Municipal  Elections;  Registration  of  Voters;  When  New  Registration 

Ordered;  All  Persons  Entitled  to  Vote  Thereafter 

Must  Be  Registered 

5  June  1951 

When  a  new  registration  is  ordered  by  the  governing  board  of  a  town 
under  its  charter  or  the  General  Statutes,  only  those  persons  who  register 
under  this  new  registration  order  are  entitled  to  vote  in  the  forthcoming 
municipal  election. 

Wildlife  Resources  Commission;  Right  of  Game  Warden  to 
Trespass  on  Private  Property 

5  June  1951 

A  deputy  game  protector  of  the  Wildlife  Resources  Commission  has  no 
right  to  trespass  on  private  property  after  having  been  forbidden  to  do 
so  unless  he  has  a  search  warrant  or  other  lawful  process. 

Counties;  Authority  of  County  Commissioners  to  Appropriate  Funds 
FOR  Rent  of  Office  for  Production  and  Marketing  Administration 

5  June  1951 

An  expenditure  of  funds  by  county  to  pay  the  rent  for  the  local  office 
of  the  Production  and  Marketing  Administration  is  not  a  necessary  expense 
within  the  contemplation  of  Article  VII,  Section  7,  of  the  North  Carolina 
Constitution. 

Municipalities;  Qualifications  for  Holding  Office 

6  June   1951 

In  order  for  a  person  to  hold  a  municipal  office,  he  must  be  a  resident 
of  such  municipality  for  a  period  of  four  months  immediately  preceding 
an  election  therein. 
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Delayed  Marriage  Certificates 

6  June  1951 

The  1951  General  Assembly  specifically  provided  by  Chapter  1224  for 
the  issuance  of  delayed  marriage  certificates  in  those  cases  where  the  min- 
ister who  performed  a  marriage  ceremony  failed  to  return  the  same  to  the 
register  of  deeds. 

Counties,  Taxes;  Refund  of  Interest  Legally  Collected 

8  June  1951 

A  county  is  not  authorised  to  refund  interest  legally  collected  on  a  valid 
[  judgment. 

Criminal  Law;  Larceny;  Lack  of  Felonious  Intent 

8  June  1951 

In  order  for  one  to  be  guilty  of  larceny  it  is  necessary  that  the  element 
of  felonious  intent  be  present  and  if  the  act  is  done  under  color  of  right 
or  by  one  who  takes  property  in  good  faith  under  fair  color  of  claim  or 
title,  honestly  believing  that  he  is  its  owner  and  has  a  right  to  its  pos- 
session, he  is  not  guilty  of  larceny  even  though  he  is  m.istaken  in  such 
belief. 

Wine  and  Beer  Elections;    Population  of  Municipality  Desiring  to 

Hold  Election  On  the  Sale  of  Beer  and  Wine  Must  Be  in  Excess 

OF  1,000  As  Determined  by  the  Last  Federal  Census 

;  8  June  1951 

Cities  and  towns  of  a  population  of  less  than  1,000  are  not  authorized 
by  the  general  law  to  hold  an  election  upon  the  question  of  the  sale  of 
wine  or  beer.    G.  S.  18-124. 

Criminal  Law;  Abandonment  and  Nonsupport  of  Children 

8  June  1951 

A  husband  living  under  a  separation  agreement,  which  provides  that 
the  wife  shall  have  custody  and  the  duty  to  support  the  children  born  of 
this  marriage,  cannot  be  indicted  under  G.S.  14-322  for  wilful  abandon- 
ment of  the  children  until  a  request  has  been  made  of  him  to  provide  for 
their  support. 

Eminent  Domain;  Charter  or  General  Statutes;  Procedure 

11  June  1951 

A  municipality  when  condemning  land  for  laying  of  water  mains,  etc., 
may  follow  the  procedure  outlined  in  the  city  charter  or  as  an  alternative 
may  proceed  in  accordance  with  the  provisions  of  the  General  Statutes 
relating  to  such  condemnation  proceedings. 
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Justice  of  the  Peace;  Summons  to  Be  Served  in  County 
Other  Than  That  in  Which  Issued 

11  June  1951 

A  summons  may  be  issued  by  a  justice  of  the  peace  to  be  served  out  of 
his  county  only  when  there  is  at  least  one  defendant  who  is  a  resident  of 
his  county  and  at  least  one  defendant  who  is  a  resident  of  another  county. 

A  summons  issued  by  a  justice  of  the  peace  may  be  served  in  another 
county  only  when  it  bears  the  endorsement  of  a  magistrate  in  the  county 
in  which  it  is  to  be  served  or  a  certificate  of  the  clerk  of  the  court  of  the 
county  in  which  this  was  issued. 

Where  a  summons  which  is  issued  by  a  justice  of  the  peace  is  to  be 
served  in  another  county,  it  should  be  addressed  to  the  officer  of  that 
county. 

A  summons  issued  by  a  justice  of  the  peace  should  not  be  returnable 
in  less  than  ten  days  because  a  judgment  may  not  be  rendered  against  a 
defendant  who  resides  in  another  county  unless  the  summons  is  served  at 
least  ten  days  before  the  return  day. 

Real  Property;  Levy  of  Execution  and  Allotment  of  Homestead 
Against  Real  Property  Owned  by  Tenants  in  Common 

12  June  1951 

There  may  be  a  homestead  right  in  property  held  jointly  or  in  common 
with  others  provided  that  one  co-tenant  cannot  acquire  such  a  homestead 
right  as  will  prejudice  his  co-tenants'  rights  or  interests  and  such  an 
interest  can  be  reached  by  a  judgment  creditor  under  execution.  5 

Schools;  Teacher  Contracts;  Leave  of  Absence;  Assignment 
op  Surplus  Teachers 

12  June  1951 

Under  regulations  of  the  State  Board  of  Education,  leaves  of  absence 
cannot  be  granted  to  teachers  in  excess  of  twenty  days.  Leaves  of  absence 
with  pay  under  the  Statute  cannot  exceed  five  days. 

Extra  teacher  resulting  from  allotment  by  State  Board  of  Education  not 
entitled  to  assignment  to  another  school  district  in  the  county  as  a  legal 
right.  District  Committee,  with  the  recommendation  of  the  Principal  and 
with  the  approval  of  Superintendent  must  be  responsible  for  determination 
of  which  teacher  to  be  eliminated. 

Counties  and  County  Commissioners;  Appropriations  to 

County  Breeders  Associations  i 

14  June  1951 

There  is  no  statutory  authority  for  a  board  of  county  commissioners  to 
make  an  appropriation  for  the  support  of  a  county  cooperative  breeders 
association. 
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Taxicabs;  Municipal  Corporations;  Regulation  by  Ordinance; 
Revocation  of  License  for  Speeding 

14  June   1951 

A  municipality,  by  ordinance,  may  not  provide  for  the  revocation  of 
taxi  licenses  or  permits  for  reasons  otVier  than  those  set  out  in  G.  S. 
160-200  (36a).  Municipal  ordinances  are  ineffective  outside  of  the  corporate 
limits  of  a  municipality. 

Ad  Valorem  Taxation;  Members  of  the  Armed  Forces;  Taxable 
Situs  of  Personal  Property 

19  June  1951 

Personal  property  belonging  to  members  of  the  anned  forces,  who  reside 
in  this  state  under  military  orders,  does  not  acquire  a  tax  situs  in  this 
state  if  the  owner  of  the  same  was  a  non-resident  at  the  time  he  entered 
the  armed  forces. 

Municipalities;  Rates  for  Distribution  of  Electric  Current 

18  June   1951 

The  rates  fixed  by  a  town  for  electrical  current  are  not  set  by  the  North 
Carolina  Utilities  Commission,  nor  is  it  necessary  that  the  rates  be  ap- 
proved by  the  North  Carolina  Utilities  Commission.  Municipal  corpora- 
tions are  exempt  from  regulation  by  the  North  Carolina  Utilities  Com- 
mission. 

Counties;  Construction  Contracts;  Exceptions  From  G.  S.  143-129  As 
TO  Work  Done  by  County  Costing  Less  Than  $15,000.00 

15  June  1951 

I  agree  with  you  that  the  Board  of  County  Commissioners  would  have 
the  authority  under  G.  S.  143-135,  as  amended  by  Chapter  1104  of  the 
Session  Laws  of  1951,  to  arrange  for  the  expenditure  of  public  funds  for 
the  total  cost  of  any  one  job  for  repairs,  completed  project,  building  or 
structure,  which  shall  not  exceed  .?15,000.00  if  such  are  performed  or 
accomplished  by  and  through  their  duly  elected  officers  or  agents  without 
letting  such  work  to  contract. 

Private  Use  of  Publicly-Owned  Motor  Vehicles;  Criminal  Law 

15  June  1951 

A  county  superintendent  of  schools  may  not  use  an  automobile  ovraed 
by  a  county  board  of  education  for  private  purposes.  G.  S.  14-247.  There 
is  no  legal  authority  for  a  county  board  of  education  to  purchase  an  auto- 
mobile through  the  Division  of  Purchase  and  Contract  and  charge  the 
county  superintendent  of  schools  as  rent  therefor  the  purchase  price  of 
the  same,  require  the  county  superintendent  to  pay  the  expense  of  its 
maintenance,  and  permit  the  county  superintendent  to  use  the  automobile 
for  private  purposes. 
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Criminal  Procedure;  Chapter  899  of  Session  Laws  of  1951;  Duties  Gf 

Clerk  of  the  Superior  Court  in  Transmitting  Certificate 

As  TO  Sentence  of  Death 

18  June  1951 

The  clerk  and  the  solicitor  are  required  to  send  certificates  to  the  Attor- 
ney General  and  the  Warden  of  the  State  Prison  when  a  death  sentence 
has  been  entered  showing  whether  or  not  an  appeal  has  been  entered. 
This  certificate  must  be  sent  not  more  than  tv/enty  nor  less  than  ten  days 
before  the  date  of  execution  fixed  in  the  sentence.  If  no  appeal  is  entered 
in  open  court  but  an  appeal  is  entered  after  the  term  of  court  expires, 
the  clerk  and  solicitor  are  required  to  certify  to  this  fact  and  send  such 
certificate  to  the  Attorney  General  and  the  Wai'den  as  soon  as  possible. 

Recorder's  Court  ;  Authority  to  Grant  New  Trial  for  Newly  Discovered 
Evidence;  Suspension  of  Sentence;  Authority  to  Authorize  Con- 
victed Person  to  Drive  Car  to  and  From  Work  or  to  Drive 
Truck  of  Employer  After  Conviction  for  Driving  Drunk 

18  June  1951 

A  county  recorder's  court  has  no  authority  to  grant  a  new  trial  for 
newly  discovered  evidence.  A  county  recorder's  court  has  no  authority  to 
permit  a  defendant  convicted  of  driving  an  automobile  under  the  influence 
of  intoxicating  liquor  to  drive  an  automobile  to  work  and  back  or  to  drive 
his  employer's  truck  during  working  hours.  This  lack  of  authority  arises 
because  of  G.  S.  20-17  which  revokes  the  driver's  license  of  such  an  in- 
dividual upon  conviction  of  drunken  driving. 

Municipal  Corporations;  Authority  of  Board  of  Aldermen  to  Appoint 
Police  Commissioner,  Water  and  Sewer  Commissioner,  etc. 

18  June  1951 

In  the  absence  of  a  special  charter  provision,  the  board  of  commissioners 
or  aldermen  of  a  town  have  the  authority  to  make  the  necessary  appoint- 
ments of  agents  and  officials  to  administer  the  city  government,  and  such 
power  is  not  vested  in  the  mayor. 

Education;  Board  of  Education;  Annual  Audit  of  Records  of  Board  of 
Education;  Audit  Made  by  Employee  of  Board  of  Education 

19  June  1951 

A  certified  public  accountant  employed  by  a  county  board  of  education 
can  make  an  annual  audit  for  the  board  if  this  is  approved  by  the  State 
Board  of  Education  since  the  statute  requires  such  audit  to  be  made  in 
cooperation  with  the  State  Board  of  Education. 
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Municipal  Assessments;  Railway  Abutting  Property  to  Be  Improved 

21  June  1951 

Where  street  improvements  are  sought  under  G.  S.  160-78  et  seq.  and 
a  railroad  owns  all  of  the  abutting  property  on  one  side  of  the  street,  the 
railroad  is  not  liable  for  any  part  of  the  cost  of  the  improvement,  being 
exempted  by  G.  S.  160-104;  nor  is  the  railroad  considered  in  computing 
the  number  of  persons  who  must  sign  the  petition  required  by  these 
statutes. 

Double  Office  Holding;  County  Surveyor  and  Local 
School  Committeeman 

22  June  1951 

The  office  of  county  surveyor  and  that  of  membership  on  a  county  board 
of  education  are  both  public  offices,  within  the  meaning  of  Atricle  XIV, 
Section  7,  of  the  Constitution,  Avhich  prohibits  double  office  holding. 

School   Law;    School  Machinery  Act;   City  Administrative  Units; 

Transfer  of  School  Property  From  County  Administrative  Unit 

to  City  Administrative  Unit;  Elm  City  Administrative  Unit 

22  June  1951 

G.  S.  115-45  provides  for  the  transfer  of  real  property  from  a  county 
administrative  unit  to  a  city  school  administrative  unit. 

Intoxicating  Liquor;  Confiscation  of  Licensed  Unfortified  Wine 

22  June  1951 

There  is  no  authority  to  confiscate  duly  licensed  unfortified  wine  found 
on  a  person  at  the  time  of  his  arrest,  assuming  that  it  is  legal  to  sell 
such  wine  in  the  county  where  the  arrest  is  made. 

Municipal  Corporations;   Necessary  Expenses;  Use  of  Tax  Funds  to 

Repair  Building  Owned  by  Municipal  Corporation  and  Used 

for  a  Negro  Community  Center 

26  June  1951 

Although  the  original  acquisition  of  municipal  property  would  not  be 
authorized  as  a  necessary  expense,  nevertheless,  the  expenditure  of  funds 
to  keep  the  property  in  repair  may  properly  be  made  from  tax  funds  under 
the  authority  of  the  case  of  HENDERSON  v.  WILMINGTON,  191  N.  C. 
269. 

Public  Contracts;  Submission  of  Bids;  Bond  Requirements 

9  July  1951 

The  provisions  of  Chapter  1104  of  the  Session  Laws  of  1951,  relating 
to  bid  bonds,  are  mandatory  and  a  bid  should  not  be  considered  by  a  board 
unless  it  sets  foi-th  the  conditions  set  out  in  the  Act. 
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Courts;  Justices  of  the  Peace;  Jurisdiction;  Duty  of 
Sheriff  to  Serve  Process 

27  June  1951 

A  Sheriff  is  legally  justified  in  not  serving  a  process  which  show^s  on 
its  face  that  the  justice  w^ho  issued  the  process  did  not  have  jurisdiction 
over  the  cause  of  action. 

Sanitary  Districts  in  General 

28  June  1951 

A  private  individual  holding  a  franchise  to  furnish  w^ater  to  certain  por- 
tions of  a  sanitary  district  does  not  affect  the  establishment  of  a  sanitary 
district  under  General  Statutes  130,  Article  6.  Refusal  to  sell  a  water  line 
by  a  private  individual  to  a  sanitary  district  would  necessitate  condemna- 
tion proceedino:s  undei-  authority  contained  in  General  Statutes  130-41. 
Sanitary  districts  may  establish  water  lines  over  the  same  territory  served 
by  a  private  individual  and  operate  in  direct  competition  with  said  in- 
dividual. 

Probate  and  Registration;  Acknowledgments 

29  June   1951 

An  instrument  in  writing  may  not  be  acknowledged  in  the  name  of  a 
corporation  or  partnership.  There  must  be  an  acknowledgment  by  the 
person  who  executed  the  instrument  in  the  name  of  the  partnership  or 
corporation.  This  may  be  done  by  the  personal  acknowledgment  of  an 
officer  of  the  corporation  or  by  the  personal  acknowledgment  of  a  partner 
in  a  partnership  or,  under  certain  circumstances,  by  the  proof  of  the  hand- 
writing of  the  subscribing  witness  thereto. 

Municipal  Corporations;  Municipal  Taxation 

2  July  1951 

Residents  living  inside  the  corporate  limits  of  a  municipality  are  required 
to  pay  municipal  taxes  regardless  of  whether  or  not  all  municipal  facilities 
are  made  available  to  them.    Banks  v.  Raleigh,  220  N.  C.  35. 

Building  and  Loan  Stock;  Transfer  of 

2  July  1951 

A  building  and  loan  association  may  transfer  its  stock  to  one  person  for 
life  with  remainder  to  another  on  the  death  of  the  life  tenant,  provided 
that  the  association  complies  with  the  tax  requirements  of  G.  S.  105-11. 

Criminal  Law;  Aiding  and  Abetting  in  Escape;  Misdemeanor  or 
Felony;  Woman  Convicted  or  Pleading  Guilty  of  a  Misde- 
meanor Sentenced  to  State  Prison 

2  July  1951 

Aiding  and  abetting  a  prisoner  to  escape  or  attempt  to  escape  is  a  mis- 
demeanor and  prior  to  the  enactment  of  Chapter  726  of  the  Session  Laws 
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of  1951,  an  individual  could  waive  a  bill  of  indictment  as  to  a  misde- 
meanor. A  woman  convicted  of  a  felony  or  a  misdemeanor  where  she  is 
eighteen  years  of  age  or  older  and  where  the  term  of  imprisonment  is  six 
months  or  more  can  be  sentenced  to  the  women's  section  of  the  State's 
Prison. 

Election  Laws;  Beer  and  Wine  Elections;  Sufficiency  of  Petition 

2  July  1951 

The  Statute  does  not  provide  the  form  of  a  petition  for  an  election  to 
be  held  on  the  question  of  the  legal  sale  of  beer. 

No  new  registration  is  required.  It  is  the  duty  of  the  election  board  to 
announce  the  time  of  the  election  within  thirty  days  after  the  receipt  of 
a  proper  petition. 

The  language  on  the  ballots  to  be  used  are  fixed  by  Statute. 

Municipal   Corporations;   Authority  to  Enter  Into  Contracts  With 

State  Board  of  Alcoholic  Control  Relating  to  the  Issuance 

OF  Permit  to  Sell  Beer 

3  July  1951 

The  State  Board  of  Alcoholic  Control  has  the  sole  power  under 
G.  S.  18-129,  1949  Cumulative  Supplement  to  the  General  Statutes,  in  its 
discretion  to  determine  the  fitness  and  qualification  of  an  applicant  for  a 
permit  to  sell,  manufacture  or  bottle  beer.  In  this  determination,  the  Board 
is  required  to  inquire  into  the  character  of  the  applicant,  the  location, 
general  appearance  and  type  of  place  of  business  of  the  applicant.  Under 
this  statute,  it  would  be  for  determination  by  the  State  Board  of  Alcoholic 
Control  as  to  the  character  of  a  permit  to  an  applicant  for  the  sale  of 
beer. 

Electrical  Contractors;  Examination  for  Licenses 

3  July  1951 

The  law  regulating  the  licensing  of  electrical  contractors  provides  for 
two  classes  of  licenses.  One  for  a  state-vidde  license  and  one  for  a  single 
county  license.  Separate  examinations  are  required  to  be  passed  for  these 
two  classes  of  licenses. 

Sunday  Laws;  Issuance  of  Order  op  Confinement  of  Mentally 
Disordered  Person 

5  July  1951 

The  Sunday  statutes  prohibiting  certain  process  from  being  served  on 
Sunday  does  not  apply  to  all  statutes  dealing  with  the  detention  of  men- 
tally disordered  persons  and  the  arrest  of  such  persons  when  they  are  dan- 
gerous to  the  public,  and  such  orders  or  warrants  can  be  issued  on  Sunday 
and  served  by  an  officer  on  Sunday. 
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Deeds;  Acknowledgment;  Before  What  Officer;  Mayor 

5  July  1951 

The  mayor  of  a  town  is  not  authorized  to  take  probates  and  acknowledg- 
ments of  deeds. 

Contracts;  Power  of  ABC  Board  to  Lease  Property 
Over  a  Period  of  Years 

5  July  1951 

A  county  ABC  Board  of  Control  may  enter  into  a  lease  agreement  for 
the  use  of  a  building  for  a  term  of  years  extending  beyond  the  terms  of 
office  of  the  members  of  the  board. 

Taxicabs;  Municipal  Corporations;  Regulation  by  Ordinance 

5  July  1951 

A  municipality,  by  ordinance,  may  not  provide  for  the  revocation  of  taxi 
licenses  or  permits  for  reasons  other  than  those  set  out  in  G.  S.  160-200 
(36a).  Municipal  ordinances  are  ineffective  outside  of  the  corporate  limits 
of  a  municipality. 

Coroners;  Duties;  etc. 

6  July  1951 

There  must  be  something  to  investigate  before  a  coroner  has  any  duty 
to  act.  Under  G.  S.  152-7  if  it  appears  to  the  coroner  or  his  jury  that 
there  are  persons  culpable  in  the  matter  of  the  death  of  any  person  he 
shall  forthwith  issue  his  warrant.  Where  it  is  well-known  how  a  person 
came  to  his  death  and  the  person  responsible  is  already  in  custody  or 
criminal  process  has  been  issued  for  his  apprehension,  there  is  no  need  for 
a  coroner  to  make  an  investigation  or  hold  an  inquest. 

Double  Office  Holding;  County  Commissioners;  Town  Aldermen; 
County  and  City  Tax  Collectors 

9  July  1951 

County  commissioners,  town  aldermen,  and  county  and  town  tax  col- 
lectors are  all  public  officers  vdthin  the  meaning  of  Article  XIV,  Section  7, 
of  the  Constitution,  which  prohibits  double  office  holding. 

Double  Office  Holding;  County  Farm  Agent;  G.  I.  Farm  Trainee 
Instructor;  Member  of  Local  School  Committee 

Q  July  1951 

A  member  of  a  local  school  committee  is  ineligible  to  teach  in  the  public 
schools  of  this  State,  A  school  committeeman  is  a  public  officer.  The  posi- 
tions of  county  farm  agent  and  G.  I.  farm  trainee  instructor  are  not  pub- 
lic offices. 
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Clerk  of  the  Superior  Court;  Costs;  Proper  Items  to  Be  Charged  by 
Clerk  of  Superior  Court  of  Cherokee  County 

9  July  1951 

The  sum  of  $7.50  paid  to  the  clerk  under  G.  S.  2-29  is  a  sum  advanced 
to  the  clerk  by  way  of  guarantee  of  his  costs.  If  the  actual  amount  is 
less  than  the  sum  advanced,  and  the  plaintiff  recovers  his  costs,  the  clerk 
: should  refund  the  difference.  An  opinion  is  given  in  this  letter  as  to  the 
correct  amounts  to  be  charged  by  the  Clerk  of  the  Superior  Court  of  Chero- 
kee County  which  involves  various  items  which  are  governed  by  G.  S.  2-26. 

Municipal  Elections;  Calling  Election  After  Time  Fixed  by 
Statute  for  Holding  the  Same 

8  July  1951 

Our  Supreme  Court  has  intimated  that  failure  to  hold  an  election  at  the 
time  fixed  by  statute  does  not  prevent  the  holding  of  the  election  at  some 
later  date. 

Intoxicating  Liquor;  Possession  in  a  Wet  County 

10  July  1951 

The  Turlington  Act  is  still  in  full  force  and  effect  in  all  the  counties  of 
this  State  except  as  modified  by  the  Alcoholic  Beverage  Control  Act. 
STATE  v.  EARNHARDT,  230  N.  C.  223. 

Municipal  Corporations;  Authority  of  Mayor  to  Act  As  Police 
Commissioner;  Duties  of  Deputy  Sheriffs 

11  July  1951 

Under  the  general  law,  the  duty  is  placed  in  town  commissioners  to 
employ  town  policemen  and  to  regulate  their  activities.  Deputy  sheriffs  of 
a  county  have  the  same  criminal  jurisdiction  within  the  limits  of  the 
county  as  does  the  sheriff  and  this  includes  that  territory  within  the  cor- 
porate limits  of  cities  and  towns  situated  in  said  county. 

Municipal    Corporations;    Article   II,    §    29,   of    N.    C.    Constitution; 
Chapter    138   of   the    Public-Local    Laws    of    1919;    Validity   of 
Expenditure  of  City  and  County  Funds  for  Support  of  City- 
County  Board  of  Health  Organized  Under  Public-Local  Act 

12  July  1951 

Under  Article  II,  §  29,  of  the  Constitution  of  North  Carolina,  a  city- 
county  health  board  or  organization  authorized  by  public-local  statute  is 
illegal  and  void,  because  this  section  prohibits  private  and  public-local  leg- 
islation in  relation  to  health. 
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Municipal  Corporations;  Appropriations  for  Upkeep  of  County  Jail  in 

Which   Municipal  Prisoners  Are  Lodged;   Retirement 

System;  Employees  Not  Covered 

12  July  1951 

In  the  absence  of  a  public-local  statute,  a  municipal  corporation  is  not 
compelled  to  pay  for  the  upkeep  of  prisoners  lodged  in  a  county  jail  from 
a  violation  of  tovirn  ordinances,  vv^here  such  prisoners  have  been  charged 
under  the  statute  making  it  a  criminal  offense  to  violate  a  town  ordinance. 

The  statute  authorizes  municipal  corporations  to  accept  the  terms  of 
the  Local  Governmental  Employees'  Retirement  System,  but  it  does  not 
give  such  municipal  corporations  a  general  grant  of  authority  to  establish 
retirement  systems  by  their  ov^^n  ordinances  and  resolutions. 

Public  Health;  Joint  County  and  City  Health  Departments; 
Agreement  Betv^^een  County  and  City  Health  Authorities 

12  July  1951 

There  is  no  authority  for  a  municipality  to  make  an  outright  contribu- 
tion to  a  county  board  of  health.  There  is  authority  for  a  county  and  a 
city  situated  vsrithin  such  county's  limits  to  enter  into  a  w^ritten  agreement 
for  the  joint  operation  and  maintenance  of  a  consolidated  health  depart- 
ment. G.  S.  153-246.  A  county  board  of  health  has  the  immediate  care 
and  responsibility  of  the  health  interests  of  the  county,  and  this  includes 
the  inhabitants  of  municipalities  situated  therein. 

Fines  and  Forfeitures;  Clear  Proceeds  to  School  Fund 

12  July  1951 

The  clear  proceeds  of  fines  and  forfeitures  are  required  by  the  Consti- 
tution to  be  paid  into  the  school  fund. 

Schools;  Use  of  County-Wide  Current  Expense  Funds  to 
Employ  Extra  Teachers 

13  July  1951 

County-wide  current  expense  funds  may  not  be  used  to  employ  extra 
teachers  unless  authorized  by  the  tax  levying  authorities  and  the  State 
Board  of  Education. 

School  Law;   Erection  of  Schoolhouses;   Plans  Required  to  Be 
Approved  by  State  Superintendent  of  Public  Instruction 

13  July  1951 

No  funds  may  be  invested  in  the  construction  of  a  school  building  until 
the  plans  therefor  have  been  approved  by  the  State  Superintendent  of 
Public  Instruction. 
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Jurors;  Exemption  From  Jury  Duty  of  Funeral  Directors; 
Method  of  Exemption 

13  July   1951 

Funeral  directors  are  exempt  from  jury  service  provided  that  they  ap- 
pear before  the  clerk  of  the  court  prior  to  the  term  of  court  for  which 
they  have  been  summoned  and  claim  their  exemption. 

Municipal  Corporations;  Pool  Rooms;  Municipal  Ordinances; 
Compensation  of  Mayor  and  Board  of  Aldermen 

16  July  1951 

Municipalities  may,  by  ordinance,  regulate  or  prohibit  the  operation  of 
pool  rooms.  Town  aldermen  may  not  increase  their  own  salaries  during 
their  present  terms  of  office.  KENDALL  v.  STAFFORD,  178  N.  C.  461. 
In  the  absence  of  charter  provisions,  town  aldermen  may  fix  the  salary  of 
the  mayor  at  any  time.    See  G.  S.  160-10  and  G.  S.  160-201. 

Public  Health;  Responsibility  of  Blood  Test  for  Syphilis 
of  Pregnant  Women 

16  July  1951 

Part  3  of  Article  19  of  Chapter  130  of  the  General  Statutes  places  the 
initial  responsibility  upon  a  pregnant  woman  to  have  a  blood  sample  taken 
and  submit  it  for  a  test  for  syphilis.  A  physician  or  health  officer  is  not 
charged  with  the  responsibility  of  compelling  the  pregnant  women  to  sub- 
mit to  such  test. 

Courts;  Justices  of  the  Peace;  Jurisdiction  to  Try  Cases 
Involving  Breach  of  Tovv^n  Ordinance 

16  July  1951 

A  justice  of  the  peace  has  concurrent  jurisdiction  with  the  mayor  of  a 
town  in  trying  cases  placed  upon  an  indictment  for  breach  of  town  ordi- 
nances where  warrants  are  issued  under  G.  S.  14-4. 

Housing  Authorities;  Exemptions;  Plumbing  Inspection  Fees 
OF  City-County  Board  of  Health 

16  July  1951 

Municipalities  may  not  levy  and  collect  plumbing  inspection  fees  for 
inspecting  plumbing  upon  property  of  housing  authorities. 

Courts;  Justices  op  the  Peace;  Continuance  of  Action  for  More 
Than  Thirty  Days;  Rule  15  of  G.  S.  7-149 

16  July  1951 

The  various  continuances  granted  by  a  justice  of  the  peace  all  combined 
together  as  to  duration  of  time  cannot  exceed  thirty  days. 
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Merit  System  Council;  State  Board  of  Public  Welfare;  Employment 
OF  Near  Relatives  by  County  Boards  of  Welfare 

17  July  1951 

The  State  Board  of  Public  Welfare,  as  a  matter  of  administration,  has 
authority  to  prohibit  County  Boards  of  Public  Welfare  employing  near 
relatives  in  the  same  agency  or  Board  of  Welfare.  In  this  case,  a  County 
Superintendent  of  Welfare  wishes  to  employ  his  wife. 

Public  Officers;  Voting  by  Proxy 

17  July  1951 

A  member  of  a  county  board  of  education  or  board  of  county  commis- 
sioners cannot  vote  by  proxy. 

Coroners;  Authority  to  Make  Arrests 

18  July  1951 

A  county  coroner  has  no  general  power  of  arrest.  However,  he  has  the 
powers  of  arrest  in  those  cases  set  out  in  G.  S.  152-8  where  the  sheriff  is 
disqualified  to  act. 

Municipal  Corporations;  Building  Codes;  Bond  Requirements 
OF  Contractors 

18  July  1951 

Municipalities  may  require  bonds  of  plumbing  and  electrical  contractors, 
conditioned  as  may  be  determined  by  the  governing  board.  This  authority 
does  not  extend  to  contractors  generally. 

Municipal  Ordinances;  Taxicabs;  Permits;  Fees 

20  July  1951 

Cities  and  towns  may  not  levy  any  amount  in  excess  of  $16.00  per  year 
upon  taxicab  operators. 

Schedule  "B"  License  Tax;  Trading  Stamps 

>^  20  July  1951 

It  is  not  illegal  to  use  trading  stamps  in  this  State.  There  is  an  annual 
State  license  tax  in  the  amount  of  $200.00  levied  by  the  Revenue  Act,  and 
cities  and  towns  may  levy  an  annual  tax  not  in  excess  of  that  levied  by 
the  State. 

Monuments  and  Memorials;  Naming  a  State  Building 
FOR  A  Living  Person 

23  July  1951 

G.  S.  100-8  prohibits  the  erection  of  a  monument  or  structure  "of  a  per- 
manent nature  intended  primarily  to  commemorate  any  person  or  persons" 
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within  25  years  of  the  death  of  the  person  or  persons  so  commemorated. 
This  statute  would,  however,  not  be  applicable  in  the  name  of  a  building 
of  the  type  mentioned  by  you. 

Municipalities;  Public  Libraries;  Use  of  Tax  Funds 

23  July  1951 

A  county  may  not  use  tax  funds  for  the  establishment  of  a  public  library 
unless  there  has  been  an  election  in  which  the  issue  has  been  submitted 
and  approved  by  a  majority  of  those  voting. 

Liens;  Notice  of  Sale;  Number  of  Weekly  Notices;  Fees;  Return 
OF  Fee  When  Summons  Not  Served 

23  July  1951 
Where  a  statute  requires  notice  of  a  sale  to  be  published  for  two  weeks 

in  a  newspaper  under  G.  S.  1-595,  this  is  construed  to  mean  that  the  notice 
shall  be  published  once  a  week  for  two  successive  weeks.  Where  a  summons 
and  fees  for  services  are  sent  to  a  sheriff  and  he  is  unable  to  serve  the 
summons,  in  the  absence  of  a  public-local  statute  to  the  contrary,  the  fee 
should  be  returned  because  the  sheriff  is  not  entitled  to  his  fee  unless  the 
summons  is  served. 

Municipal  Corporations;  Duty  to  Furnish  Water  and  Sewer  Facilities 

24  July  1951 

A  municipal  corporation  is  not  required  to  furnish  water  and  sewerage 
facilities  to  every  resident  therein  until  it  is  financially  able  to  do  so. 

Beer  and  Wine;  Elections;  Signatures  on  Petition;  Application  for 
Forms,-  Chapter  999  of  the  Session  Laws  of  1951 

24  July  1951 
Chapter  999  of  the  Session  Laws  of  1951  requires  that  signatures  on 
petitions  requesting  elections  on  beer  and  wine  shall  be  signed  in  the 
genuine  handwriting  of  the  signer  and  shall  show  opposite  the  name  of 
each  signer  the  precinct  in  which  such  petitioner  last  voted.  This  statute 
is  mandatory,  and  failure  to  comply  with  same  disqualifies  the  name  of  the 
petitioner.  This  same  Act  requires  persons  wishing  to  circulate  petitions 
for  such  elections  to  obtain  forms  from  the  county  board  of  elections, 
properly  dated,  and  these  petitions  must  be  completed  and  returned  to  the 
board  within  ninety  days  from  the  date  of  delivery.  The  board  of  elections 
must  give  public  notice  of  the  fact  that  such  petition  is  being  circulated. 
In  our  opinion,  this  section  is  mandatory. 

Double  Office  Holding;  Member  of  County  Welfare  Board; 
Member  of  County  Board  of  Education 

26  July   1951 
A  member  of  a  county  board  of  public  welfare  is  a  commissioner  of  a 
public  charity  within  the  proviso  of  Article  XIV,  §  7,  of  the  Constitution, 
and  a  person  holding  such  an  office  can  also  be  a  member  of  the  county 
board  of  education. 
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Criminai.  Procedure;  Appeal  to  Supreme  Court;  Dismissal  of  Appeal 

26  July  1951 

A  criminal  appeal  can  be  dismissed  by  the  defendant  appearing  before 
the  clerk  of  the  superior  court  and  requesting  dismissal  of  the  appeal  as 
provided  by  G.  S.  15-184.  An  appeal  can  be  dismissed  by  docketing  the 
record  proper  in  the  Supreme  Court  and  moving  for  dismissal  or  the 
solicitor  of  the  district  can  file  a  motion  with  the  judge  of  the  superior 
court  and  ask  that  the  appeal  be  adjudged  to  be  abandoned. 

Personnel  Act;  Intermediate  Salary  Step  Nearest  to  the 
Middle  of  the  Salary  Range 

26  July   1951 

The  State  Personnel  Council  has  the  authority  to  select  either  the  low- 
est or  highest  intermediate  step  nearest  the  middle  of  the  salary  range 
as  a  limitation  for  the  payment  of  automatic  increments  or  increases. 

Municipal  Corporations;  Authority  to  Require  Inspection  of 
Weights  and  Measures 

26  July  1951 

Municipal  corporations,  under  subsection  30  of  G.  S.  160-200,  have  a 
right  to  establish  their  own  inspection  system  as  to  weights  and  measures. 

Criminal  Law;  Pool  Rooms.  A. B.C.  Act;  Advertisement  of 
Liquor  in  Dry  Counties 

26  July   1951 

Under  the  provisions  of  G.  S.  14-317,  it  is  a  misdemeanor  for  the  keeper 
or  owner  of  any  pool  room  to  allow  any  minor  to  enter  or  remain  therein 
in  those  cases  where  the  owner  or  keeper  of  such  pool  room  has  been 
notified  by  the  parents  or  guardian  of  such  minor  not  to  allow  him  to 
enter  or  remain  therein. 

Under  the  provisions  of  G.  S.  18-52,  it  is  specifically  provided  that  it 
shall  be  lawful  for  newspapers,  magazines,  or  periodicals  to  accept  and 
publish  advertisements  relating  to  wines,  beers,  and  other  alcoholic  bev- 
erages permitted  to  be  sold  and  distributed  under  the  laws  of  this  State. 
This  permits  such  advertisements  to  be  published  in  dry  territory  as  well 
as  in  wet  territory. 

Lottery  Laws;  Punchboards 

26    July    1951 
Punchboards  may  not  be  legally  sold,  possessed,  or  operated  in  this  State. 
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Motor  Vehicles;  Registration;  Permanent  Plates;  Volunteer 
Fire  Department 

27  July  1951 

Rural  fire  department  vehicles  may  now  be  registered  for  $1.00  per 
year  in  the  same  manner  as  publicly  owned  vehicles  or  a  permanent 
registration  for  $1.00  may  be  secured  therefor  as  the  Commissioner  of 
Motor  Vehicles  shall  determine. 

Income  and  Intangibles  Taxation;  Housing  Authorities'  Bonds;  Bonds 

OF  Authorities  Located  in  Hawaii;  Tax  Exemption  For  Such 

Bonds;  Investment  of  Trust  Fund  in  Such  Bonds 

27  July  1951 

Bonds  issued  by  a  housing  authority  of  Hawaii  and  sold  directly  to  a 
private  person  or  corporation  are  not  exempt  from  intangibles  taxation  in 
North  Carolina  nor  is  the  income  therefrom  exempt  from  income  taxation 
in  this  State.  Such  bonds  are  not  proper  bonds  for  the  investment  of  trust 
funds  nor  are  they  acceptable  as  security  for  a  deposit  of  State  funds. 

Intangibles  Tax;  Accounts  Receivable;  Salaries  Accrued  Prior  to 
December  31,  to  be  Paid  Thereafter 

27  July  1951 

Salaries  annually  earned  and  accrued  before  December  31  of  a  year  but 
not  paid  until  thereafter  are  considered  accounts  receivable  of  the  em- 
ployee for  intangibles  tax  purposes.  Such  salaries  are  considered  ac- 
counts payable  and,  therefore,  deductible  from  the  accounts  receivable  of 
the  employer  for  intangibles  tax  purposes. 

Double  Office  Holding;  County  Attorney;  Prosecuting  Attorney 
OF  Recorder's  Court.  Public  Officers;  Oaths 

30  July  1951 

A  public  officer  is  required  to  take  an  oath  of  office.  A  county  attorney 
is  not  a  public  officer.  The  prosecuting  attorney  of  a  recorder's  court  is 
a  public  officer. 

Motor  Vehicles;  Justices  of  the  Peace;  Overloading  Vehicles; 
Jurisdiction  of  Justices  of  the  Peace  over  Offenses 

30  July  1951 

A  Justice  of  the  Peace  does  not  have  jurisdiction  to  try  on  its  merits  a 
case  involving  overloading  of  a  motor  vehicle.  A  Justice  of  the  Peace  does 
have  jurisdiction  to  try  on  its  merits  a  case  involving  the  size  of  vehicles 
and  the  placing  of  loads  thereon. 
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Counties;  County  Fiscal  Control  Act;  Disposition  of  Surplus  Fund 
After  Bond  Issue  has  been  Paid  Off  and  Discharged 

30  July  1951 

Any  surplus,  after  township  road  bonds  have  been  retired  in  full,  should 
be  transferred  to  the  Debt  Service  Fund  of  the  county,  and  if  no  such 
fund  exists,  then  to  the   General   Fund. 

Courts;  Motor  Vehicles;   Driving  Without  Driver's  License; 

Authority  of  Court  to  Suspend  Sentence  or  Continue 

Prayer  for  Judgment 

30  July  1951 

The  statute  fixes  a  minimum  fine  of  $25.00  or  a  minimum  term  of  im- 
prisonment of  thirty  days  for  a  violation  of  the  statute  prohibiting-  the 
operation  of  motor  vehicles  without  drivers'  licenses.  The  statute,  how- 
ever, does  not  prohibit  a  Court  from  exercising  its  inherent  power  in  such 
a  case  and  suspending-  sentence  or  continuing*  prayer  for  judgment  therein. 

Escheats;  Unclaimed  Water  Deposits;  Municipal  Corporations 

31  July  1951 

Unclaimed  water  deposits  made  to  a  municipality  may  not  be  used 
by  the  municipality  for  general  expenses.  Such  unclaimed  deposits  are 
subject  to  escheat  to  the  University  of  North  Carolina. 

North  Carolina  State  Board  of  Pharmacy;  Minutes  of 
Board;  Public  Records 

31  July  1951 

The  minutes  of  the  North  Carolina  State  Board  of  Pharmacy  are  public 
records  and  can  be  inspected  and  copied  under  our  law  dealing-  with 
public  records. 

Municipal  Corporations;  Removal  of  Graves 

31  July  1951 

Municipal  corporations  have  the  authority  to  remove  graves  from  prop- 
erty owned  by  or  in  the  custody  and  control  of  such  municipality,  provided 
proper  notice  is  given  to  the  relatives  of  the  deceased  persons  and  provided 
such  graves,  when  removed,  shall  be  removed  to  a  suitable  place  in  another 
cemetery  and  due  care  taken  to  protect  tombstones  and  to  place  them 
properly  so  as  to  leave  the  graves  in  as  good  condition  as  before  removal. 

Schools;  Supplements;  Authority  to  Levy 

31  July  1951 

County  administrative  units  are  authorized  to  vote  supplemental  taxes 
for  the  operation  of  schools  on  a  higher  standard  than  provided  by  State 
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support.    City  administrative   units   in   the  county   would  not  be   included 
in  the  tax  levy  or  the  benefits  of  such  taxes. 

Poll  Taxes;   Municipal  Corporations;  Limitation  of  Tax 

31  July  1951 

Under  the  Constitution,  the  combined  County  and  State  poll  tax  cannot 
exceed  $2.00  and  the  poll  tax  levied  by  cities  and  towns  cannot  exceed 
$1.00.    No  other  capitation  tax  can  be  levied. 

School  Law;  Age  Requirement  for  Enrollment 

1  August  1951 

In  order  for  a  child  to  be  eligible  for  enrollment  in  the  public  schools  of 
this  State,  such  child  must  have  reached  the  age  of  six  years  on  or  before 
October  first  of  the  year  in  which  such  child  enrolls,  and  such  child  must 
enroll  during  the  first  month  of  the  school  year. 

School  Law;  Fines  and  Forfeitures  Required  to  be  Paid  into 
School  Fund;  Clear  Proceeds 

2  August  1951 

The  clear  proceeds  of  all  fines  and  forfeitures  are  required  to  be  paid 
into  the  school  fund  of  the  county  in  which  such  fines  and  forfeitures  are 
collected.  Upon  the  failure  of  a  county  to  comply  with  the  constitutional 
requirement  that  this  be  done,  a  county  board  of  education  has  a  cause  of 
action  against  such  county  to  recover  the  same. 

Beer  and  Wine  Election;  Sufficiency  of  Petition 

2  August  1951 

A  petition  filed  with  a  county  board  of  elections  requesting  them  to  call 
an  election  upon  the  question  of  the  sale  of  wine  and  beer  which  has  been 
determined  by  the  board  to  contain  an  insufficient  number  of  names  may 
not  be  used  a  second  time  by  the  proponents  thereof  in  order  to  permit 
them  to  add  the  requisite  number  of  signers. 

Constable;  Authority  to  Serve  Process  in  County 

2  August  1951 

A  constable  has  authority  to  serve  properly  directed  precepts  and  pro- 
(cess  anywhere  in  his  county. 

JMuNiciPAL  Corporations;  Authority  to  Pass  Ordinances;  Regulation 
OF  Fees  of  Professional  Bondsmen 

3  August  1951 

Municipal  corporations  do  not  have  authority  to  pass  an  ordinance 
[regulating  the  fees  of  professional  bondsmen. 
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Notaries  Public;  Oath  of  Office 

6  August  1951 

It  would  not  be  proper  for  a  Notary  Public  to  take  his  oath  of  oflBce 
before  the  date  of  his  appointment  as  set  out  in  his  commission. 

Sales  Taxes;  Motor  Vehicles;  Vehicles  Purchased  From 
Private  Individual 

6  August  1951 

Motor  vehicles  purchased  from  an  individual  w^ho  is  not  a  dealer  are 
not  subject  to  the  use  tax  levied  on  vehicles  if  a  sales  or  use  tax  has  been 
paid  to  this  State  on  such  vehicles  at  the  time  of  or  since  their  last  sale 
by  a  dealer.  If  no  tax  has  been  paid  to  this  State  on  such  vehicles  at  the 
time  of  or  since  their  last  sale,  the  same  are  taxable  in  this  State  even 
though  purchased  from  an  individual. 

Intangibles   Taxes;    Trusts;    Resident   Beneficiaries; 
Foreign  Trustee 

6  August  1951 

The  North  Carolina  intangibles  tax  does  not  apply  to  the  securities  held 
by  a  non-resident  trustee  for  benefit  of  a  resident  beneficiary.  The  in- 
tangibles tax  is  applicable,  however,  to  the  beneficial  or  equitable  interest 
of  the  resident  beneficiary  in  the  foreign  trust. 

Motor  Vehicles;  Drivers'  Licenses;  Operation  of  Farm 
'  Tractors  after  Revocation  of  License 

7  August  1951 

The  Uniform  Drivers'  License  Act  exempts  from  its  provisions  requir- 
ing operators  to  be  licensed  persons  operating  a  road  machine,  farm 
tractor  or  implement  of  husbandry  temporarily  operated  or  moved  on  a 
highway.  Thus,  it  is  not  illegal  for  a  person  to  operate  a  farm  tractor 
on  a  highway  while  his  driver's  license  is  suspended  or  revoked. 

Motor  Vehicles;  Drivers'  Licenses;  Failure  to  Satisfy  Judgment 

for  $50.00  and  Costs;  Authority  of  Department  to 

Suspend  License 

7  August   1951 

The  Department  of  Motor  Vehicles  is  required  to  suspend  the  driver's 
license  and  registration  certificates  and  plates  of  a  judgment  debtor  who 
has  failed  for  a  period  of  sixty  days  to  satisfy  a  judgment  in  any  amount 
recovered  against  him  for  personal  injuries  arising  out  of  the  ownership, 
use  or  operation  of  a  motor  vehicle  by  the  judgment  debtor.  If  the  judg- 
ment is  for  damages  to  property  and  there  is  no  personal  injury,  the 
judgment  must  be  for  more  than  $50.00  before  the  Department  is  author- 
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ized  to  act,  and  a  judgment  for  $50.00  and  costs  is  not  a  judgment  for 
more  than  $50.00,  since  costs  are  not  a  part  of  the  relief  granted  in  a 
civil  action. 

Municipal   Taxation;    Levying   Taxes   on   Operators  of  "Snow   Cone" 

Concessions,  Cotton  Candy  Concessions,  Popcorn  Concessions, 

Weighing  Scales,  News  Stands,  Small  Merchandising 

Machines  Like  Chewing  Gum,  Nuts,  etc. 

8  August   1951 

Under  its  general  power  to  levy  taxes  on  trades  and  businesses,  a  mu- 
nicipal corporation  may  levy  privilege  taxes  on  persons  selling  "Snow 
Cones",  cotton  candy,  popcorn,  operating  weighing  machines,  merchan- 
dising machines  and  operating  news  stands.  The  "Snow  Cone"  operator 
may  be  taxed  not  in  excess  of  one-fourth  of  the  State  tax  of  $10.00,  and 
the  weighing  machine  tax  may  not  exceed  fifty  per  cent  of  the  State  tax 
of  $2.50  per  machine.  No  occupational  tax  can  be  levied  on  the  dis- 
tributors of  weighing  machines  and  no  tax  may  be  levied  on  operators  or 
distributors  of  soft  drink  dispensers  and  one-cent  and  five-cent  food  dis- 
pensers. 

Schools;  Bond  Issue;  Allocation  of  Funds;  Permissible  Changes 

8   August   1951 

Where  a  bond  issue  has  been  approved  for  the  purpose  of  providing  funds 
for  erecting  school  buildings  and  enlarging  existing  school  buildings  and 
it  is  subsequently  resolved  to  divert  some  of  those  funds  for  the  purpose 
of  providing  physical  education  plant  facilities,  which  were  not  specified 
in  the  original  bond  order,  such  diversion  would  not  come  within  the 
purview  of  the  term  "general  purpose"  so  as  to  authorize  such  an 
allocation. 

Justices  of  the  Peace;  Collection  Agencies;  Taxation 

9  August  1951 

Justices  of  the  Peace  using  forms  upon  which  a  demand  is  made  for  the 
payment  of  a  debt  preparatory  to  court  action  upon  the  failure  to  pay 
the  same  are  considered  engaged  in  the  business  of  a  collection  agency 
and  are  subject  to  the  tax  prescribed  by  Section  113  of  the  Revenue  Act. 

Municipal  Corporations;  Authority  to  Close  Streets 

9  August  1951 

A  municipality  may,  by  ordinance,  open  or  close  any  street  when,  in 
its  judgment,  the  closing  of  such  street  is  in  the  best  interest  of  the 
municipality. 
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Municipal   Corporations;    Powell   Bill;    Purchase  of   Maintenance 
Equipment;  Expenditure  of  Funds  in  Anticipation  of  Allocation 

9  August  1951 

Municipalities  can  spend  funds  allocated  under  the  Powell  Bill  for  the 
purchase  and  repair  of  street  maintenance  equipment.  Municipalities  are 
also  authorized  to  make  reasonable  expenditure  of  funds  for  street  im- 
provement in  anticipation  of  the  allocations  to  be  made  under  the  Powell 
Bill. 

Criminal  Law;  Inspection  of  Records  and  Reports  of  State 
Bureau  of  Investigation 

9  August  1951 

The  records  and  reports  of  the  Bureau  of  Investigation  are  not  public 
records  and  cannot  be  made  available  except  on  order  of  the  court.  The 
records,  however,  can  be  furnished  to  a  solicitor  on  his  request. 

Motor  Vehicles;  Drivers'  Licenses;  Nonresidents;  Reciprocal 

Agreements 

9  August  1951 

A  nonresident  of  North  Carolina  who  is  at  least  sixteen  years  of  age 
and  who  has  in  his  possession  a  valid  operator's  license  issued  to  him  by 
his  home  state  may  operate  a  motor  vehicle  in  North  Carolina  without 
securing  a  North  Carolina  driver's  license.  There  is  no  reciprocity  agree- 
ment with  any  state  concerning-  drivers'  licenses.  Reciprocity  agreements 
relate  only  to  licensing  and  registration  of  vehicles. 

Municipal  Taxation;  County  Taxation;  Fortified  Wine  Dealers 

9  August  1951 

Cities  may  levy  a  tax  on  fortified  wine  dealers  under  their  general  taxing- 
authority,  but  counties,  not  having  any  such  general  taxing  authority,  may 
not  tax  such  businesses. 

Municipal  Corporations;  Meetings  of  Town  Board;  Meetings 
Other  Than  Regular  Meetings 

9  August  1951 

There  is  no  statutory  limitation  as  to  the  number  of  meetings  a  munici- 
pality may  hold  per  month. 

Cooperative  Associations;  Managers  of  Engaging  in  Outside 
Competitive  Business 

9  August  1951 

There  is  no  provision  of  law  which  prohibits  the  manager  or  executive 
officer  of  a  cooperative  association  from  engaging  in  a  competitive  outside 
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business.     Such   a   provision   would   probably   be   valid   if   inserted   in   the 
charter  or  by-laws  of  the  association. 

Prisons  and  Prisoners;  Counties  and  County  Commissioners;  Payment 

BY  County  of  Expenses  of  Conveying  a  State  Prisoner 

TO  His  Wife's  Funeral 

9  August  1951 

There  is  no  statutory  authority  for  a  county  to  bear  the  expense  of  the 
transportation  of  a  State  prisoner  from  the  Penitentiary  to  the  place  of 
the  burial  of  his  wife. 

Intoxicating  Liquors;  Possession  of  Beer  and  Wine  in  Dry  Counties 

9  August  1951 

It  is  unlawful  to  possess  intoxicating  liquors  in  a  so-called  dry  county 
except  for  the  possession  of  not  in  excess  of  one  gallon  of  tax-paid  whiskey 
in  the  home  for  personal  use  of  the  person  possessing  such  liquor  or  the 
members  of  his  familj'.  Where  a  county  has  voted  against  the  sale  of 
beer,  the  possession  of  beer  for  the  purpose  of  sale  is  a  violation  of  the 
criminal  law  and  the  possession  of  beer  in  excess  of  five  gallons  raises  the 
presumption  that  such  beer  was  possessed  for  the  purpose  of  sale. 

Courts;  Clerk  of  County  Criminal  Court;  Resignation; 
Additional  Compensation 

9  August   1951 

Where  the  Clerk  of  the  County  is  on  a  straight  salary  basis,  he  must 
perform  the  duties  of  ex-officio  clerk  of  the  County  Criminal  Court  and 
he  cannot  resign  these  duties.  The  Commissioners  of  the  County,  however, 
can  allow  additional  compensation  for  this  service. 

Criminal  Law;  Director  of  Public  Trust;  Contracting 
for  His  Own  Benefit 

10  AugTist  1951 

A  member  of  the  Board  of  County  Commissioners,  who  is  also  an  officer 
and  stockholder  in  a  corporation  operating  a  store  should  not  permit  the 
purchasing  agent  of  the  county  to  make  purchases  of  supplies  from  such 
store  in  which  he  is  an  officer  and  stockholder. 

Lottery  Laws 

10  August  1951 

In  order  to  constitute  a  lottery,  there  must  be  three  elements  present, 
to  wit:  (1)  a  prize;  (2)  a  consideration;  and  (3)  the  winner  of  the  prize 
is  to  be  determined  by  some  formula  of  chance. 
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Double  Office  Holding;  County  Commissioner;  Member  of 
County  Airport  Commission 

10  August  1951 

Membership  on  a  board  of  county  commissioners  and  on  a  county  air- 
port commission  are  both  considered  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding. 

Double  Office  Holding;  Chief  of  Police;  Deputy  Sheriff; 
County  A. B.C.   Enforcement  Officer 

13  August  1951 

A  chief  of  police,  a  deputy  sheriff  and  a  county  A. B.C.  enforcement  officer 
are  all  public  officers  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution. 

Estates;  Proceeds  From  Recovery  Under  Federal  Employers 
Liability  Act 

13  August  1951 

A  compromise  settlement  made  to  relieve  a  railroad  from  liability  under 
the  terms  of  the  Federal  Employers  Liability  Act  should  be  distributed 
according  to  the  provisions  of  the  Federal  Act  and  not  according  to  the 
provisions  of  G.   S.  28-173    (Wrongful  Death  Act). 

Counties  and  County  Commissioners;  Per  Diem  and  Expenses 

14  August  1951 

Per  diem  and  expenses  incurred  by  county  commissioners  in  performing 
the  necessary  duties  of  their  respective  offices  should  be  paid  out  of  the 
general  fund  of  the  county.  There  is  no  authority  for  the  board  to  pay 
the  expenses  of  any  other  person  not  connected  with  the  county  or  its 
schools  who  accompanies  them  on  official  trips. 

Motor   Vehicles;    Drivers'    Licenses;    Revocations;    Authority   of 

Commissioner  to   Return   or  Reinstate  Revoked  Drivers' 

Licenses  Before  Expiration  of  One  Year 

14  August  1951 

When  a  driver's  license  is  revoked  for  drunken  diiving-  the  period  of 
revocation  is  one  year,  and  the  Commissioner  of  Motor  Vehicles  has  no 
authority  to  restore  a  revoked  license  or  issue  a  new  license  to  the  former 
licensee  before  the  expiration  of  that  period. 

Clerk  of  the  Superior  Court;  Notice  of  Lien  Under 
Chapter  1019,  Session  Laws  of  1951 

14  August  1951 

Under  Chapter  1019  of  the  Session  Laws  of  1951,  the  clerk  may  keep 
a  separate  book  for  the  purpose  of  recording  notices  of  liens  provided  the 
same  is  designated  as  a  regular  lien  docket. 
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Ad  Valorem  Taxation;  Taxable  Situs  of  Personal  Property; 

Bulldozers 

15  August  1951 

A  bulldozer  owned  by  a  company  with  its  principal  office  within  the  cor- 
porate limits  of  a  municipality  but  which  is  used  in  doing  work  outside 
of  the  corporate  limits  of  the  municipality  is  subject  to  ad  valorem  taxa- 
tion by  the  municipality  unless  the  bulldozer  is  kept  in  connection  with 
some  definite  established  location  outside  of  the  municipality  when  not 
in  use. 

Privilege  License  Taxation;  Dances  and  Athletic  Contests, 
Section  105%;  Basis  of  Gross  Receipts  Tax 

15  August  1951 

When  admissions  in  excess  of  fifty  cents  are  charged  for  any  dances  or 
athletic  contest,  the  entire  admission  charge,  exclusive  of  Federal  tax,  is 
subject  to  the  three  per  cent  gross  receipts  tax  levied  by  Subsection  (a)  of 
Section  105%  of  the  Revenue  Act  (and  not  merely  that  part  of  the  admis- 
sion charge  which  is  in  excess  of  fifty  cents). 

Double  Office  Holding;  Retired  United  States  Army  Officer 
AND  Justice  of  the  Peace 

16  August  1951 

One  person  may  serve  as  a  retired  United  States  Army  officer  and  at 
the  same  time  hold  the  office  of  Justice  of  the  Peace. 

Intoxicating  Liquors;  Transportation;  Liability  of  Driver  of  Car  for 

Transporting  More  Than  One  Gallon  in  Car  With  Several 

Passengers;  Liability  of  Passengers 

"       .  20  August  1951 

A  driver  of  a  taxicab  may  be  criminally  responsible  for  transporting 
more  than  one  gallon  of  taxpaid  liquor  from  a  wet  county  to  a  dry  county 
if  with  his  knowledge  there  is  transported  in  the  car  more  than  one  gallon 
of  intoxicating  liquor  although  the  car  may  be  occupied  by  other  persons 
who  claim  to  be  the  owners  of  the  liquor.  The  other  passengers  of  the 
car  may  also  be  indicted  for  the  possession  and  transportation  of  intoxicat- 
ing liquor  since  our  court  has  held  that  possession  of  whiskey  can  be  a 
joint  possession  and  all  the  parties  in  the  automobile  can  be  indicted. 

Municipalities;  Extension  of  Police  Powers  Beyond  the 
Corporate  Limits;  Carolina  Beach 

21    August   1951 

The  police  powers  of  a  municipality  which  has  its  corporate  limits 
bounded  by  the  Atlantic  Ocean  may  be  exercised  under  G.  S.  160-203  one 
mile  out  only  in  so  far  as  they  relate  to  sanitary  purposes  or  for  the 
protection    of   property   of  the   city.     However,    the    statute   has    not  been 
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construed  by  the  Couii;  in  relation  to  coastal  resort  towns  and  when  such 
powers  conflict  with  State  or  Federal  statutes  or  in  any  way  impede  in- 
terstate commerce  over  navigable  waters,  they  would  be  clearly  invalid. 

Criminal  Law;  Search  and  Seizure 

22  August  1951 

Where  an  officer  has  absolute  personal  knowledge  of  the  possession  and 
ti'ansportation  of  illegal  liquor,  a  search  warrant  is  not  necessary.  A 
person  can  expressly  waive  the  necessity  or  requirement  of  obtaining  a 
search  warrant  for  a  search. 

Sheriffs;  Collection  of  Bad  Checks  and  Court  Costs;  Appearances  in 

Justice  of  the  Peace  Courts  in  Misdemeanor  Cases  Through 

Agent  or  Attorney;  Collection  by  Sheriff  of  Amounts 

Due  and  Court  Costs  in  Claim  and  Delivery  Cases 

23  August  1951 

It  would  seem  that  there  is  no  statute  or  decision  requiring  the  sheriff 
to  collect  amounts  due  plus  court  costs  in  cases  in  which  the  defendant  is 
charged  with  the  issuance  of  worthless  checks. 

A  defendant  charged  with  a  misdemeanor  not  punishable  by  imprison- 
ment may,  with  the  permission  of  the  court,  waive  personal  appearance 
and  appear  in  court  through  his  counsel  but  not  through  some  other  agent. 
When  the  offense  charged  is  a  felony  or  even  a  misdemeanor  punishable 
by  imprisonment,  the  defendant  must  appear  in  person. 

The  sheriff  is  authorized  to  collect  the  amount  claimed  by  the  plaintiff 
plus  court  costs  in  claim  and  delivery  proceedings.  This  seems  to  be 
analogous  to  an  execution  in  the  hands  of  the  sheriff. 

Civil  Actions;  Prosecution  Bonds;  Execution  of  Bond  by 
Attorney  of  Record  in  Name  of  Client 

23  August  1951 

An  attorney  for  a  corporate  plaintiff,  in  order  to  sign  a  prosecution  bond 
on  behalf  of  his  client,  should  have  his  authority  thereto  evidenced  by  a 
sealed  power  of  attorney  properly  executed  by  his  client  under  seal. 

Municipalities;  Contribution  Towards  Employment  of  Deputy  Sheriff 
Assigned  to  Special  Duty  Within  a  Municipality 

24  August  1951 

A  municipality  cannot  appropriate  money  to  pay  a  part  of  the  salary 
of  a  Deputy  Sheriff  stationed  in  such  a  municipality  without  special  legis- 
lative  authority. 
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School  Law;  Appointment  of  Local  School  Committee; 
Increase  of  Membership 

27  August  1951 

When  a  county  board  of  education  in  conformity  Vv^ith  the  provisions  of 
G.  S.  115-354  sets  up  a  school  committee  of  three  members,  it  does  not  have 
the  authority  to  increase  the  membership  to  five  during  the  remainder  of 
that  biennium. 

Confederate  Money 

27  August  1951 

Under  pertinent  sections  of  the  North  Carolina  Constitution  and  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  Con- 
federate money  is  without  value. 

Courts;  Jurisdiction;  Right  to  Try  Persons  for  Offenses  for  Which 

They  Have  Already  Been  Tried  in  Court  Not 

Having  Jurisdiction 

27  August  1951 

A  prosecution  for  an  offense  and  a  resultant  acquittal  or  conviction  in  a 
court  not  having  jurisdiction  of  the  offense,  is  a  nullity  and  the  defendant 
in  that  case  may  be  tried  in  a  court  having  jurisdiction  of  the  offense  and 
his  plea  of  former  jeopardy  cannot  be  legally  supported. 

License  Taxation;   Tourist  Homes  and  Tourist  Camps;  Person 
Renting  Summer  Beach  Cottages;  Section  126 Va 

27  August  1951 

A  person  who  owns  and  rents  beach  cottages  by  the  week  and  by  the 
month  is  not  engaged  in  the  business  of  soliciting  transient  patronage  and, 
therefore,  is  not  liable  for  the  privilege  tax  levied  by  Section  126%  of 
the  Revenue  Act  on  operators  of  tourist  homes,  tourist  courts  and  persons 
operating  similar  places  soliciting  transient  patronage. 

Income  Taxation;   Meaning  of  Commutation  Expense 
IN  Revenue  Act,  Section  323 

27  August  1951 

Commutation  Expenses  are  not  deductible  from  gross  income  in  determin- 
ing net  income  for  North  Carolina  Income  Tax  Purposes. 

Schools;  Exclusion  of  Pupils  on  Account  of  Marriage,  etc. 

.      -  28   Aug-ust   1951 

The  fact  that  a  person  is  married  will  not  disqualify  him  from  attend- 
ing the  public  schools  if  otherwise  eligible.  An  unwed  mother  may  attend 
the  public  schools  if  now  a  person  of  good  moral  character  in  the  absence 
of  a  finding  by  the  school  authorities  that  her  presence  in  school  would  be 
a  menace  to  the  other  pupils. 
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Claim  and  Delivery;  Right  of  Officer  to  Enter  Building  in 
Which  Property  Is  Concealed 

29  August  1951 

When  property  is  concealed  in  a  building,  an  officer  is  authorized  under 
the  provisions  of  G.  S.  1-480  to  use  whatever  force  is  reasonably  necessary 
to  break  into  the  premises  and  seize  property  virhen  he  is  armed  with 
proper  legal  process  in  claim  and  delivery. 

Schools;  Bond  Issue;  Allocation  of  Funds;  Changes  Permissible 

29  August  1951 

A  board  of  commissioners  of  a  school  district  has  authority  to  divert  the 
proceeds  of  a  bond  issue  to  other  projects  within  the  general  purpose  for 
which  the  bonds  were  authorized,  provided  the  board  finds  in  good  faith 
that  conditions  have  so  changed  since  the  bonds  were  authorized  that  the 
proceeds  are  no  longer  needed  for  the  original  purpose. 

Municipal  Corporations;  Sewer  and  Water  Tap  Fees; 
Remedies  for  Collection 

30  August  1951 

There  is  no  statute  which  gives  a  municipality  a  lien  upon  realty  for 
water  or  sewer  tap  fees,  but  the  municipality  may  institute  civil  actions  to 
recover  such  fees. 

Motor  Vehicles;  Justices  of  the  Peace;  Jurisdiction; 
'  Speeding  on  City  Streets 

31  August  1951 

Justices  of  the  Peace  have  jurisdiction  to  try  on  their  merits  cases  in 
which  the  defendant  upon  conviction  may  be  punished  by  a  fine  of  not  more 
than  $50.00  or  imprisonment  for  not  more  than  thirty  days.  When  a  tcvn 
ordinance  fixes  the  speed  limit  on  a  town  street  that  is  not  a  part  of  the 
highway  system  at  a  speed  named  in  the  ordinance  (not  less  than  25 
MPH)  or  reduces  the  speed  at  intersections,  the  punishment  for  viola- 
tion of  either  ordinance  is  a  fine  of  not  more  than  $50.00  or  imprisonment 
for  not  more  than  thirty  days  and,  thus,  a  Justice  of  the  Peace  has  juris- 
diction of  these  offenses.  Except  in  these  two  instances  a  Justice  of  the 
Peace  has  no  jurisdiction  to  try  on  their  merits  cases  involving  speed  of 
motor  vehicles. 

Ad  Valorem  Taxation;  Lien  of  Personal  Property  Against  Realty 

4  September  1951 

The  lien  of  personal  property  taxes  attaches  to  real  estate  owned  by  the 
same  taxpayer  within  the  same  taxing  unit  as  of  January  1,  regardless  of 
whether  the  personal  property  is  listed  on  the  same  abstract  with  the 
real  estate  or  is  listed  separately. 
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Ad  Valorem  Taxation;  Garnishment;  Collection  Outside 
OP  Taxing  Unit 

4  September  1951 

Where  a  taxpayer  has  left  the  town  in  which  he  has  incurred  an  ad 
valorem  tax  liability  but  is  employed  in  another  town  in  the  same  county, 
the  tax  collector  may  forward  a  certificate  of  the  unpaid  taxes  to  either 
the  county  tax  collector  or  the  tax  collector  of  the  other  town  for  collection 
through  garnishment  or  other  procedure. 

Schools;  Attendance;  District  in  Which  Child  Required  to  Attend 

5  September  1951 

Under  the  provisions  of  G.  S.  115-352  school  children  are  required  to. 
attend  school  within  the  district  in  which  they  reside  unless  assigned  else- 
where by  the  State  Board  of  Education. 

Justices  of  the  Peace;  Power  to  Issue  Warrants  for  Offenses  Not 
Arising  Within  Their  Counties;  Power  to  Take  Bail 

6  September  1951 

Under  the  provisions  of  Section  27,  Article  IV,  of  the  State  Constitution 
and  G.  S.  7-129,  a  justice  of  the  peace  of  one  county  does  not  have  authority 
to  issue  warrants  for  offenses  committed  in  other  counties.  Under  Article 
10,  Chapter  15,  of  the  General  Statutes,  it  would  seem  that  a  justice  of 
the  peace  may  take  bond  for  prisoners  arrested  in  other  counties  of  North 
Carolina. 

Uniform  Reciprocal  Procedure  for  Interstate  Enforcement  of  Support 
for  Dependents;  Duties  of  Clerk  of  Superior  Court 

6  September  1951 

Under  G.  S.  52-37,  the  duties  of  the  Clerk  of  the  Superior  Court  are  con- 
fined to:  (1)  docketing  the  cause;  (2)  issuing  summons  to  the  defendant; 
(3)  notifying  the  Solicitor  of  such  action;  and  (4)  placing  the  case  on  the 
calendar  for  a  hearing. 

Schools;  Fines  and  Forfeitures;  Officers  Retirement  Fund 

,  7   September   1951 

Under  the  Constitution  of  North  Carolina,  Article  IX,  Section  5,  the  clear 
proceeds  of  all  fines  and  forfeitui'es  are  paid  to  the  County  Board  of 
Education. 

Under  G.  S.  143-166,  in  every  criminal  case  finally  disposed  of  in  the 
courts  of  North  Carolina  $2.00  additional  cost  is  to  be  collected  and  paid 
over  to  the  State  Treasurer  and  held  in  a  special  fund  for  the  purposes 
of  Chapter  143,  Article  12,  of  the  General  Statutes  (State  Officers'  Retire- 
ment Fund). 
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Municipalities;   Duty  to  Furnish  Water  and  Sewerage  Facilities; 

Apportionment  of  Tax  Money  for  Public  Libraries;  Liability 

AND  Property  Damage  Insurance  to  Be  Used  by 

Operators  of  Taxicabs 

11  September  1951 

The  courts  would  probably  not  require  a  municipality  at  great  expense 
to  extend  sewer  lines  in  order  to  serve  only  a  few  houses  unless  and  until 
the  municipality  is  financially  able  to  provide  such  facilities  to  all  resi- 
dents of  the  city. 

A  municipality  levies  and  collects  a  tax  for  the  support  of  the  public 
library.  The  colored  school  is  given  its  percentage  of  tax  collections  accord- 
ing to  the  valuation  of  the  property  owned  by  colored  citizens.  This  money 
is  sent  to  the  public  library  which  in  turn  sends  it  to  the  colored  school 
to  be  used  for  the  library  there.  It  would  seem  that  the  foregoing  violates 
constitutional  provisions  as  to  the  equal  protection  of  the  laws.  See  WIL- 
LIAMS V.  BRADFORD,  158  N.  C.  36;  LOWERY  v.  SCHOOL  TRUSTEES, 
140  N.  C.  33;  HOOKER  v.  GREENVILLE,  130  N.  C.  472;  BONITZ  v. 
SCHOOL  TRUSTEES,  154  N.  C.  376;  PUITT  v.  COMMISSIONERS,  94 
N  C.  709  and  RIGGSBEE  v.  DURHAM,  94  N.  C.  800. 

Chapter  406,  Session  Laws  of  1951,  requires  the  owners  of  all  taxicabs 
operating  within  a  municipality  to  furnish  proof  of  financial  responsibility 
by  carrying  insurance  as  follows:  "Five  thousand  dollars  ($5,000.00)  be- 
cause of  bodily  injury  to  or  death  of  one  person  in  any  one  accident  and, 
subject  to  said  limit  for  one  person,  ten  thousand  dollars  ($10,000.00) 
because  of  bodily  injury  to  or  death  of  two  or  more  persons  in  any  one 
accident,  and  one  thousand  dollars  ($1,000.00)  because  of  injury  to  or 
destruction  of  property  of  others  in  any  one  accident."  It  would  seem  that 
a  municipality  cannot  legally  require  taxicab  owners  to  carry  insurance 
beyond  the  limits  set  out  in  the  foregoing  statute. 

Taxation;  Dog  Taxes;  Rabies  Vaccinations;  Application  of  Portion 
of  Dog  Taxes  to  Rabies  Vaccination  Costs 

11  September  1951 

Although  the  general  law  appropriates  the  dog  tax  collections  to  the 
county  school  fund,  there  is  a  statute  which  provides  for  the  payment  of 
vaccinating  dogs  and  that  statute  makes  the  dog  tax  paid  by  the  owner  of 
the  vaccinated  dog  the  fund  from  which  the  vaccination  fee  is  to  be  taken. 
Thus  the  county  school  fund  is  entitled  to  the  dog  taxes  collected  less  the 
vaccination  fees  paid  therefrom. 

Adoption;  Consent;  Service  of  Process  by  Publication 

11  September  1951 

Service  of  summons  by  publication  in  adoption  proceedings  should  state 
the  true  name  of  the  petitioners  or  adopting  parents  as  it  is  doubtful  if 
any  other  title  would  confer  jurisdiction  upon  the  court. 
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Fines;  Excessive  Fines;  Remission  of  Portion  of  Fine  in  Excess  of 
Amount  Authorized  by  Statute 

12  September  1951 

Fines  illegally  imposed  and  collected  by  a  court  may  be  refunded  by  that 
court  prior  to  the  payment  of  the  same  over  to  the  county  authorities  for 
good  and  sufficient  reasons  which  are  to  be  stated  on  the  docket.  If  such 
fines  have  already  been  paid  over  to  the  County  Board  of  Education,  there 
is  no  authority  for  refunding  all  or  any  portion  of  them.  Fines  illegally 
imposed  and  paid  involuntarily  or  under  duress  may  be  recovered. 

Newspapers;  Requirements  As  to  Legal  Advertising 

12  September  1951 

In  order  to  accept  legal  advertisements  a  newspaper  must  have  had  a 
general  circulation  to  actual  paid  subscribers,  must  have  been  admitted  to 
the  United  States  mails  as  second  class  matter  in  county  or  political  sub- 
division where  such  advertisement  is  required  to  be  published  and  must 
have  been  regularly  and  continuously  issued  in  the  county  at  least  one  day 
in  each  calendar  week  for  at  least  twenty-five  of  the  twenty-six  consecutive 
weeks  immediately  preceding  the  date  of  the  first  publication  of  such  ad- 
vertisement.   See  G.  S.  1-597. 

There  seems  to  be  no  legal  requirement  that  the  newspaper  be  actually 
printed  in  the  county  from  which  it  is  issued,  provided  it  is  actually  issued 
from  and  circulates  through  the  county  in  which  the  advertisements  are 
required  to  be  published. 

).,:  There  is  no  legal  requirement  that  a  permit  be  granted  by  the  state  or 
■county  to  a  person  desiring  to  establish  a  newspaper  provided  the  require- 
,ments  of  G.  S.  1-596  and  G.  S.  1-598  are  complied  with. 

Joint  Resolution  No.  36,  1951  General  Assembly;  Election  on 
Changing  of  the  Indian  Naming  of  Robeson  County  Indians 

.  18  September  1951 

A  resolution  of  the  General  Assembly  which  does  not  contain  the  enact- 
ing clause  required  by  Article  II,  §  21,  of  the  Constitution,  does  not  have 
the  effect  of  law,  and  a  Board  of  County  Commissioners  is  not  authorized 
to  expend  public  funds  to  pay  for  an  election  called  under  the  authority 
of  such  a  resolution. 

Counties;  Sale  of  Standing  Timber  Owned  by  County 

18  September  1951 

G.  S.  153-9(14)  gives  county  commissioners  the  power  to  sell  or  lease 
any  real  property  of  the  county  and  to  make  deeds  or  leases  for  the  same 
to  any  purchaser  or  lessee. 

G.  S.  160-59  gives  the  governing  bodies  of  cities  and  towns  the  power 
to  sell  at  public  out-cry  after  thirty  days  notice  to  the  highest  bidder  any 
property  real  or  personal  belonging  to  any  such  town,  and  apply  the 
proceeds  as  they  may  think  best. 
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When  a  city  or  town  sells  standing  timber,  the  sale  must  be  at  public 
auction.  There  seems  to  be  no  such  requirement  as  to  a  county,  but  in  order 
to  try  to  make  the  timber  bring  a  fair  price,  it  is  suggested  that  the  county 
commissioners  also  sell  standing  timber  at  public  auction  after  thirty  days 
notice. 

School  Sites  Located  in  One  County  and  Owned  Jointly  by  Such 

County  and  Adjoining  County;  Authority  of  Boards  of 

Education  to  Extend  Funds  Thereon 

18  September  1951 

School  buildings  must  be  erected  on  sites  owned  by  the  county  or  County 
Board  of  Education.  The  law  does  not  clearly  provide  for  location  in  ad- 
joining districts  owned  by  State  units  and  it  is  questionable  whether  such 
is  authorized  by  statute. 

Homicide;  Killing  Innocent  Bystander 

19  September  1951 

When  an  innocent  bystander  is  killed  during  an  affi'ay  between  other 
persons,  the  person  responsible  for  the  death  is  guilty  of  murder  in  the 
first  degree  provided  he  would  have  been  guilty  of  murder  in  the  first 
degree  had  he  killed  the  person  he  intended  to  kill;  he  will  be  guilty  of 
murder  in  the  second  degree  if  he  would  have  been  guilty  of  murder  in 
the  second  degTee  had  he  killed  the  person  he  intended  to  kill;  he  will  be 
guilty  of  manslaughter  if  he  would  have  been  guilty  of  manslaughter  had 
he  killed  the  person  he  intended  to  kill;  if  the  defendant  would  be  justified 
or  excusable  under  the  law  had  he  killed  the  party  he  intended  to  kill,  he 
would  not  be  guilty  of  any  degree  of  felonious  homicide  and  it  would  be 
the  duty  of  the  jury  to  acquit  in  such  a  case.  STATE  v.  DALTON,  178 
N.  C.  779. 

Double  Office  Holding;  Constable  and  County  Jailer 

19  September  1951 

A  county  jailer  is  not  a  public  officer  within  the  meaning  of  Article  XIV, 
Section  7,  of  the  Constitution,  which  prohibits  double  office  holding. 

Old  Age  Assistance;  Liens;  Chapter  1019,  Session  Laws  of  1951 

19   September  1951 

Under  Chapter  1019  of  the  Session  Laws  of  1951,  the  county  is  authorized 
to  file  a  lien  against  an  Old  Age  Assistance  recipient,  but  if  the  recipient 
owns  only  a  life  estate,  this  lien  would  not  affect  such  interest  as  long  as 
the  recipient  occupies  the  property  nor  would  it  affect  the  title  of  any 
remainderman. 
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Elections;  Municipal;  Special  for  Extension  of  Corporate  Limits 

20  September  1951 

Under  Article  36  of  Chapter  160  of  the  General  Statutes  if  a  proper 
petition  is  presented  to  the  governing  body  of  a  municipality  a  special 
election  must  be  called  and  an  affirmative  vote  had  before  an  ordinance 
may  be  passed  annexing  additional  territoiy-  When  no  proper  petition  is 
filed  with  the  governing  body,  it  is  discretionary  with  the  board  as  to 
whether  an  election  shall  be  called. 

Plan  D  Form  of  Government;  Mayor;  City  Manager;  Powers 

20  September  1951 

A  petition  for  the  adoption  of  Plan  D  of  municipal  government  must 
comply  with  the  provisions  of  G.  S.  160-297.  If  such  a  plan  is  adopted,  it 
cannot  take  effect  until  after  an  election  has  been  held  under  the  provisions 
of  G.  S.  160-306-307,  which  is  on  the  first  Tuesday  after  the  first  Monday 
in  May  following  the  adoption  of  the  plan.  The  terms  of  office  of  members 
of  the  existing  governing  body  will  be  reduced  so  that  their  successors  may 
be  elected  according  to  the  provisions  of  G.  S.  160-306,  which  provides  that 
the  first  election  next  succeeeding  the  adoption  of  a  new  plan  of  govern- 
ment shall  take  place  on  Tuesday  after  the  first  Monday  in  May  next 
succeeding  such  adoption  and  biennially  thereafter. 

Under  Plan  D,  the  governing  body  consists  of  council  of  five  members 
and  the  city  manager  elected  by  the  council.  Council  also  elects  one  of  its 
own  members  to  act  as  mayor.    G.  S.  160-340-345-348. 

Counties;  School  Bond  Issues;  Payment  of  Printing  Costs — Attorneys 
Fees  Out  of  Proceeds  of  Bonds 

21  September  1951 

Cost  of  printing  bonds  and  fees  of  bond  attorneys  may  legally  be  paid 
from  the  proceeds  of  the  sale  of  bonds  in  connection  with  which  the  print- 
ing is  done  and  the  legal  service  is  rendered. 

City  School  Boards;  Liability  for  Tort  Injuries 

21  September  1951 

In  the  operation  of  the  public  schools  of  North  Carolina  a  city  or  county 
administrative  unit  is  acting  as  a  part  of  the  state  sovereignty  and  there- 
fore is  not  liable  for  tort  injuries  to  third  persons.  When  boards  of  educa- 
tion or  school  trustees  act  in  good  faith,  and  in  the  exercise  of  their  best 
judgment,  in  the  operation  of  schools,  they  are  not  responsible  to  third 
persons  for  tort  injuries.  However,  if  they  act  maliciously  or  in  bad  faith 
or  knowingly  employ  an  incompetent  person,  they  are  liable  for  the  negli- 
gent acts  of  the  employee.  BETTS  v.  JONES,  203  N.  C.  590;  BETTS  v. 
JONES,  208  N.  C.  410. 

It  would  seem  that  the  boards  of  education  are  not  justified  in  purchas- 
ing liability  insurance  because  the  insurance  company  is  not  required  to 
pay  damages  in  cases  in  which  the  board  of  education  is  not  liable. 
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It  would  seem  that  the  case  of  STEPHENSON  v.  RALEIGH,  232  N.  C 
42  has  no  application  to  a  city  or  county  administrative  school  unit;  nor 
does  the  statute,  Chapter  1015  of  the  Session  Laws  of  1951  have  any  ap- 
plication. 

Taxation;  Ad  Valorem;  Exemption  of  Imported  Goods; 
Liquor  and  Wine 

21  September  1951 

Under  Article  I,  §  10,  Clause  2  of  the  Federal  Constitution  goods  im- 
ported from  a  foreign  country  are  exempt  from  ad  valorem  taxation  during 
the  time  they  retain  their  character  as  an  import  and  remain  the  property 
of  the  importer,  in  warehouses  in  the  original  form  or  package  in  which 
imported. 

Adoption;  Death  of  One  Petitioner  Before  Signing  of  Interlocutory 

Order;  Completion  of  Adoption  Proceeding  As  to  Remaining 

Petitioner;  Consent 

21  September  1951 

Where  one  of  two  petitioners  in  an  adoption  proceeding  dies,  the  pro- 
ceeding can  be  continued  to  the  end  that  the  child  may  be  adopted  by  the 
surviving  petitioner  by  an  amendment  to  the  proceeding  setting  forth  the 
facts.  A  new  consent,  however,  should  be  procured  which  consent  will  con- 
template that  only  one  of  the  petitioners  will  proceed  with  the  adoption 
of  the  child. 

Municipalities;  Appropriations  for  Recreational  Purposes 

26  September  1951 

A  municipality  may  not  spend  funds  derived  from  tax  levies  for  recrea- 
tional purposes. 

Notaries  Public;  Powers  and  Duties 

28  September  1951 

A  notary  public  may  not  exercise  the  duties  of  his  office  in  any  trans- 
action between  husband  and  wife  within  the  purview  of  G.  S.  52-12. 

Clerk  of  the  Superior  Court;  Compensation  for  Acting  As  Judge  of 

Juvenile  Court;  Compensation  on  Basis  of  Fee  Per  Trial; 

Consolidated  Cases  Growing  Out  of  Same  Transaction 

28  September  1951 

A  clerk  of  the  Superior  Court  who  is  allowed  by  the  county  commis- 
sioners a  fee  for  each  trial  is  entitled  to  different  fee  where  seven  persons 
are  tried  in  one  trial  growing  out  of  the  same  transaction,  unless  the  com- 
missioners limit  the  fee  in  such  an  instance  by  order  of  the  board,  to  a  fee 
for  one  trial  in  such  cases. 
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Intoxicating  Liquor;  Beer;  Transportation  of  Beer  by  Salesman 
Through  Dry  County 

1  October  1951 

A  licensed  beer  salesman  purchasing  beer  from  a  licensed  wholesale  dis- 
tributor with  invoice  for  delivery  to  a  licensed  retail  dealer  in  a  county 
where  beer  can  be  legally  sold  does  not  have  to  take  the  most  direct  route 
to  deliver  the  beer. 

School  Law;  Age  for  Admission;  Child  Born  on  October  2nd 

2  October  1951 

Since  the  court  does  not  count  parts  of  days,  the  common  law  rule  is 
that  a  person  completes  a  year  of  living  at  the  first  moment  of  the  day 
preceding  the  anniversary  of  his  birth.  There  seems  no  North  Carolina 
case  directly  in  point,  but  the  foregoing  statement  is  found  in  many  text- 
books and  in  decisions  from  other  American  jurisdictions.    See 

31  Corpus  Juris  987; 

Hamlin  v.  Stevenson,  34  Ky.   (4  Dana)   597; 
Bynum  v.  Moore,  101  Okl.  128,  223  Pac.  687; 
Gouldsboro  v.  Sullivan,  132  Me.  342;   170  Atl.  900; 
Thomas  v.  Couch,  171  Ga.  602,  156  S.  E.  206. 

Therefore,  it  would  seem  that  a  child  born  on  October  2nd  1945  is  entitled 
to  enter  school  at  the  fall  term  of  1951  provided  he  enrolls  during  the  first 
month  of  the  school  year.    G.  S.  115-371. 

Elections  ;  Compensation  of  Chairman  and  Members  of  the 
County  Board  of  Elections 

'  .  2  October  1951 

Members  of  county  boards  of  elections  are  entitled  to  receive  $5.00  per 
day  for  the  time  actually  spent  in  the  performance  of  their  duties  and  the 
Chairman  $7.00  per  day;  the  amount  of  his  compensation  being  determined 
by  the  actual  time  spent  in  the  work  and  generally  by  agreement  with  the 
County  Board  of  Commissioners. 

Municipalities;  Ordinances  Prohibiting  Peddlers  and  Others  From 

Entering  Private  Residences  Without  Invitation  Soliciting 

Sale  of  Merchandise  or  Periodicals 

2  October  1951 

A  municipal  ordinance  which  prohibited  peddlers  or  canvassers  from 
calling  upon  occupants  of  private  residences  without  having  been  requested 
or  invited  to  do  so  does  not  violate  the  due  process  clause  by  depriving 
peddlers  and  canvassers  of  their  means  of  livelihood,  or  to  violate  the  com- 
merce clause,  or  as  applied  to  solicitors  of  magazine  subscriptions  to  un- 
constitutionally abridge  freedom  of  speech  and  press. 
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Schools;  Authority  to  Permit  the  Use  of  School  Property  for 
Other  Than  School  Purposes 

2  October  1951 

The  final  authority  as  to  permission  for  the  use  of  public  school  property 
for  other  than  school  purposes  rests  with  the  county  board  of  education 
and  not  with  the  local  school  committee.  G.  S.  115-88;  115-95;  115-55  and 
115-136. 

Public  Contracts;  Advertisement  for  Bids;  Personal  Liability 
of  Members  of  County  Boards  of  Education 

2  October  1951 

G.  S.  143-129  requires  all  contracts  for  construction  or  repair  work  re- 
quiring the  estimated  expenditure  of  public  money  in  an  amount  equal  to 
or  more  than  $2500  or  for  the  purchase  of  apparatus,  supplies,  materials 
or  equipment  requiring  an  estimated  expenditure  of  public  money  in  an 
amount  equal  to  or  more  than  $1000,  except  in  cases  of  special  emergency 
involving  the  health  and  safety  of  the  people  or  their  property,  to  be  let 
on  competitive  bids  as  set  out  in  said  statute.  Paragraph  6  of  said  statute 
requires  all  bids  to  be  opened  in  public  and  to  be  recorded  on  the  minutes 
of  the  governing  body  and  the  award  to  be  made  to  the  lowest  responsible 
bidder,  taking  into  consideration  quality  and  the  time  specified  in  the  pro- 
posals for  the  performance  of  the  contract. 

An  express  contract  in  violation  of  the  foregoing  statute  is  void  and 
no  recovery  will  be  allowed  by  the  other  party  against  the  municipality. 
However,  a  recovery  may  be  had  on  quantum  meruit  to  the  extent  of  the 
benefits  actually  received  by  the  municipality.  When  public  funds  have 
actually  been  paid  out  under  such  contract,  a  recovery  can  be  had  for  the 
benefit  of  the  municipality  against  the  other  party  to  the  contract  and  the 
officials  responsible  for  such  expenditure  of  the  public  funds.  HAWKINS 
V.  DALLAS,  229  N.  C.  561;   MOORE  v.  LAMBETH,  207  N.  C.  23. 

Taxation;  Soft  Drinks;  Vending  Machines;  Section  130% 

3  October  1951 

The  operation  of  a  soft  drink  vending  machine  by  a  bank  for  the  con- 
venience of  its  employees  only  subjects  the  bank  to  a  $15.00  vending  ma- 
chine license,  a  $5.00  drink  stand  license,  and  a  three  per  cent  gross  sales 
tax. 

Motor   Vehicles;    Registration   and   License  of   Vehicles;    Foreign 

Vehicles;  Transporting  Property  From  One  Tract  of  Land  Over 

THE  Highways  to  Another  Tract  of  Land  Owned 

BY  Same  Person 

3  October  1951 

Trucks  owned  by  a  foreign  corporation  which  are  registered  and  licensed 
in  a  foreign  state  may  not  be  operated  in  North  Carolina  without  being 


31]  BIENNIAL    REPORT    OF    THE   ATTORNEY   GENERAL  175 

licensed  in  this  State  if  the  operation  is  to  carry  said  trucks  over  the 
public  highways  of  this  State.  There  is  a  provision  in  our  statute  under 
which  nonresidents  may  secure  a  thiity-day  permit  to  use  the  highways 
of  this  State  upon  the  payment  of  one-tenth  of  the  annual  fee  for  licens- 
ing the  vehicle. 

Public  Welfare;    Old  Age  Assistance;   Aid  to  Dependent   Children; 

Assistance  Benefits  Received  Under  False  Representations; 

Civil  Action;  Criminal  Action 

3  October  1951 

Persons  receiving  public  assistance  by  means  of  fraudulent  misrepre- 
sentations are  subject  to  civil  action  on  the  part  of  the  county  based  upon 
property  obtained  by  fraud  together  with  the  professional  remedy  of  arrest 
and  bail.  It  is  a  violation  of  the  criminal  law  to  receive  public  assistance 
benefits  by  means  of  fraudulent  misrepresentations. 

Municipalities;  Extension  of  Boundaries;  Property  Liable  for 
Taxation  Next  Fiscal  Year 

4  October  1951 

Property  included  in  annexation  to  a  municipality  is  subject  to  municipal 
taxes  for  the  next  ensuing  fiscal  year  at  valuations  as  of  January  1,  pre- 
ceding, fixed  by  county  assessment. 

Gambling  Laws        .■■.-• 

■  4  October  1951 

No  form  of  gambling  or  wagering  is  legal  in  the  State  of  North  Carolina 
except  in  two  counties  in  eastern  North  Carolina  where  pari  mutuel  ma- 
chines may  be  lawfully  used  for  betting  on  dog  races. 


Dogs;  Municipal  Corporations 


5  October  1951 


A  municipality  may  validly  pass  an  ordinance  requiring  dogs  to  be  either 
tied  or  confined  at  all  times.  An  ordinance  of  this  nature  is  within  the 
police  power  of  a  municipality  enacted  in  the  interest  of  public  health  and 
safety. 

Divorce  Laws 

5  October  1951 

A  person  in  the  armed  forces  of  the  United  States  serving  overseas  may 
obtain  a  divorce  in  absentia  provided  he  can  establish  proper  grounds  for 
divorce  under  our  laws. 
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Ad  Valorem  Taxation;  Exemptions;  Apartment  Buildings 
Owned  by  College 

5  October  1951 

Property  owned  by  an  educational  institution  and  rented  to  teachers  and 
other  parties  not  connected  with  the  colleaje,  is  not  exempt  from  county 
and  municipal  ad  valorem  taxation. 

Municipal  Corporations;  Ordinances;  Validity  of  An  Ordinance  Which 

Leaves  Discretionary  Power  of  Enforcement  in 

Municipal  Officers 

5  October  1951 

A  municipal  ordinance  which  becomes  effective  within  the  discretion  of 
a  municipal  officer  is  not  valid.  In  order  to  be  valid,  the  ordinance  must 
set  forth  certain  standards  to  be  met  by  those  persons  who  are  required  to 
comply  therewith.    STATE  v.  TENANT,  110  N.  C.  609. 

Municipalities;  Contracts;  G.  S.  143-129   (Advertising  Bids)   and  G.  S. 
143-132   (Requiring  Three  Bids)  ;  Mandatory  or  Directory 

8  October  1951 

Where  a  municipality  has  been  unable  to  secure  the  minimum  number  of 
bids  on  contracts  for  construction  or  repair  as  provided  in  G.  S.  143-132, 
and  a  reasonable  effort  has  been  made  to  secure  same,  the  municipality 
may  award  the  bid  to  the  lowest  responsible  bidder. 

Municipal  Corporations;  Authority  to  Lease  Property 

8  October  1951 

Under  the  authority  of  the  case  of  KLINE  v.  HICKORY,  207  N.  C.  125, 
a  municipal  corporation  has  a  right  to  lease  a  golf  course  to  be  operated 
by  a  lessee  without  advertising  for  public  bids. 

Clerk  Superior  Court;  Liens  for  Old  Age  Assistance 
Payments;  Indexing 

8  October  1951 

The  lien  for  old  age  assistance  payments  is  required  to  be  cross-indexed 
only  in  the  lien  docket  provided  in  the  office  of  the  Clerk  of  the  Superior 
Court. 

Municipal  Corporations;  Gratuities;  Salaries  of  Employees 

9  October  1951 

A  town  employee  who  has  been  forced  to  stop  work  on  account  of  physical 
disability  and  has  used  up  all  of  his  sick  leave  may  not  be  kept  on  the  pay- 
roll of  the  municipality  as  this  would  be  considered  a  gratuity  within  the 
prohibition  contained  in  Article  I  of  Section  7  of  the  Constitution. 
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Municipal  Corporations;   Elections;   Notice  of  Municipal  Elections; 
Apex  Recorder's  Court;  Compensation  of  Judge  or  Solicitor 

10  October  1951 

An  Act  of  the  General  Assembly  authorizing  the  governing  board  of  a 
municipality,  within  its  discretion,  to  reduce  the  sessions  of  court  per 
month,  and  authorizing  the  governing  board  to  fix  the  salaries  of  said 
officers  within  prescribed  ranges  is  not  an  unconstitutional  delegation  of 
power  by  the  General  Assembly. 

Notice  of  a  regular  municipal  election  must,  under  the  general  law,  be 
posted  at  least  30   days  prior  to  the  holding  of  such  election. 

Usury  Laws;  Out-of-State  Lenders;  Loans  Made  by  Mail 

10  October  1951 
This   State  would   recognize  the  validity  of  a   contract  made  by  mail   in 

accordance  with  the  laws  of  another  State  if  it  was  entered  into  in  good 
faith  and  not  for  the  purpose  of  evading  the  usury  laws  of  this  State,  if 
the  lender  transacts  his  business  entirely  by  mail  and  the  company  has 
no  agency  or  office  in  North  Carolina  and  carries  on  no  local  function  in 
this  State  except  the  solicitation  by  mail. 

Bastardy;  Judgment;  Lump  Sum  Payments 

11  October  1951 

In  ALLEN  v.  HUNNICUTT,  230  N.  C.  49  our  court  held  that  an  illegiti- 
mate child  cannot  maintain  a  civil  action  against  its  putative  father  for 
maintenance  because  the  remedy  by  a  bastardy  proceeding  is  exclusive. 

Therefore,  it  would  seem  that  the  coui't  has  authority  to  release  the 
defendant  from  custody  on  probation  condition  upon  the  defendant's  pay- 
ing in  a  lump  sum  the  amount  fixed  by  the  court  for  the  maintenance  and 
support  of  the  child  until  such  child  shall  reach  the  age  of  18  years.  In 
fixing  the  amount  to  be  paid,  the  court  shall  take  into  consideration  all 
the  surrounding  circumstances  of  the  case,  the  financial  ability  to  pay  and 
earning  capacity  of  the  defendant. 

Authority  of  School  Administrative  Units  to  Make  Appropriation 

From   Local   Supplement  Revenues  or  From   School  Cafeteria 

Revenues  to  Provide  Cafeteria  Lunches  Without  Cost  to 

Pupils  Found  to  Be  Unable  to  Pay  for  the  Same 

12  October  1951 

It  would  seem  that  a  local  administrative  unit  is  not  authorized  to  apply 
either  State  funds,  the  proceeds  of  a  local  tax  supplement  or  cafeteria 
receipts  for  supplying  a  deficit  in  the  school  lunch  program.  G.  S.  115-25.1 ; 
115-356;  115-361  and  115-381. 
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Cemeteries;  Location  on  Source  of  Water  Supply 

12  October  1951 

Neither  a  State  Board  of  Health  nor  county  board  of  health  has  authority 
to  authorize  the  establishment  of  a  cemetery  on  a  public  water  shed  nearer 
than  500  yards  to  the  source  of  water  supply. 

Beverage  Taxes;  Distribution  of  Taxes  to  Municipalities — Pinehurst, 

North  Carolina;  Issuance  of  Beverage  License  by 

Unincorporated  Town 

15  October  1951 

When  a  municipality  located  in  a  dry  county  elects  to  permit  the  sale 
of  beer  and  wine,  only  the  municipality  will  be  entitled  to  the  distribu- 
tion of  the  State  taxes  on  beer  and  wine  provided  for  in  G.  S.  18-81  (t), 
and  under  a  special  act  of  the  Legislature  the  unincorporated  village  of 
Pinehurst  would  be  entitled  to  this  distribution  if  it  should  adopt  the  sale 
of  beer  and  wine  in  a  valid  election. 

An  unincorporated  village  does  not  have  authority  to  issue  the  retail 
beverage  license  for  beer  and  wine  provided  in  G.  S.  18-74,  and  where  the 
unincorporated  village  of  Pinehurst  adopts  the  sale  of  beer  and  wine  under 
a  sneoial  act  of  the  Legi-jlature,  only  Moore  County  would  be  authorized 
to  issue  retail  beverage  licenses  for  the  village. 

Municipal  Corporations;  Citation  Ticket;  Costs 

15  October  1951 

A  municipality  cannot  collect  costs  where  it  uses  a  citation  ticket  for 
traffic  oflfenses  since  costs  can  only  be  assessed  and  collected  where  a 
warrant  has  been  issued  and  served  for  a  traffic  offense. 

Courts;  Justice  of  the  Peace;  Jurisdiction  to  Dispose  of  Case  of 
Disposal  of  Mortgaged  Property 

15  October  1951 

A  justice  of  the  peace  does  not  have  jurisdiction  to  enter  a  final  judg- 
ment disposing  of  a  case  where  a  defendant  is  charged  with  the  fraudulent 
disposal  of  mortgaged  personal  property. 

Municipal  Corporations;  Regular  and  Special  Meetings; 
Quorum  Required 

15  October  1951 

Under  the  general  law  regulating  municipalities,  a  majority  of  the 
members  of  the  governing  board  constitute  a  quorum,  and,  in  the  absence 
of  the  mayor,  may  appoint  from  among  those  present  a  mayor  pro  tern. 
The  mayor  is  not  a  member  of  the  governing  board  of  a  municipality  and 
he  may  vote  only  in  case  of  a  tie.  The  time  and  place  of  board  meetings 
is  governed  by  ordinance  of  the  governing  board. 
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Superior  Court;  Juvenile  Court;  Jurisdiction  of  Boys  Twelve  and 

Fifteen  Years  of  Age  Charged  With  Murder  in  the  First 

Degree  and  Robbery  With  Firearms 

15  October  1951 

A  child  fifteen  years  of  age  can  be  indicted  and  tried  for  murder  in  the 
first  degree  and  for  robbery  with  firearms  in  the  Superior  Court.  Children 
under  fourteen  years  of  age  cannot  be  tried  for  murder  and  robbeiy  with 
firearms  in  the  Superior  Court,  but  such  violations  must  be  disposed  of 
in  the  juvenile  court. 

Municipal  Taxation;  Drive-In  Theatres;  Theatres  Located 
Outside  of  Municipalities 

16  October  1951 

There  is  no  authority  for  a  municipality  to  levy  a  privilege  tax  on  a 
Drive-in  Theatre  located  near  the  city  but  outside  of  the  city  limits. 

Schools;  Right  of  County  to  Convey  to  County  Board  of  Education  a 
Part  of  County  Home  Property 

16  October  1951 

It  is  the  duty  of  the  Board  of  County  Commissioners  to  provide  the 
necessary  sites  for  all  public  school  buildings  in  the  county.  For  this  pur- 
pose the  Board  of  Commissioners  can  appropriate  money  for  the  purchase 
of  school  sites  as  a  part  of  the  necessary  expense  of  the  schools  and  with- 
out a  vote  of  the  people.  Since  it  is  the  duty  and  responsibility  of  the 
Board  of  County  Commissioners  to  provide  the  sites  for  county  school 
buildings,  it  would  seem  that  the  Board  of  Commissioners  has  the  clear 
legal  right  to  convey  to  the  County  Board  of  Education  to  be  used  for 
school  purposes  any  land  which  the  county  may  already  own,  without  con- 
sideration for  the  conveyance,  provided  the  land  so  conveyed  is  not  neces- 
sary for  some  other  public  county  use.  ATKINS  v.  McADEN.  229  N.  C. 
752. 

The  procedure  would  seem  to  be  (1)  A  resolution  by  the  Board  of  Edu- 
cation requesting  the  commissioners  to  convey  the  property  to  it,  (2)  A 
resolution  by  the  Board  of  County  Commissioners  authorizing  the  con- 
veyance and  reciting-  that  such  land  is  no  longer  needed  for  any  other  pub- 
lic county  purpose. 

:         Game  and  Fish  Laws;  Revocation  of  Licenses 

22  October  1951 

Upon  conviction  of  a  person  for  violation  of  the  game  laws,  it  is  manda- 
tory that  the  Court  in  which  such  person  is  convicted  revoke  the  hunting 
license  of  such  person. 
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Divorce;   Insane  Persons;   Grounds  for  Divorce; 
Residence  Requirements 

22  October  1951 

A  person  does  not  lose  his  residence  in  this  State  by  removal  to  another 
State  or  Federal  territory  to  engage  in  Government  service,  and  such  per- 
son may  institute  divorce  proceedings  in  this  State  as  a  resident. 

Municipal  Taxation;  Franchise  Taxes  on  Street  Bus  Companies 

25  October  1951 

Municipal  corporations  are  authorized  to  levy  on  street  bus  companies 
operating  therein  franchise  taxes  not  in  excess  of  the  franchise  taxes  im- 
posed and  collected  on  such  companies  on  or  before  January  1,  1947. 

Register  of  Deeds;  Registration;  Illegible  Instruments 

29  October  1951 

If  an  instrument  contains  an  order  or  probate  by  the  clerk  ordering 
the  same  to  be  registered,  the  register  of  deeds  does  not  have  authority  to 
refuse  registration  because  of  the  illegibility  or  indefiniteness  of  the  in- 
strument. 

Courts;  Justices  of  the  Peace;  Collecting  Agencies 

29  October  1951 

Under  G.  S.  105-45,  a  person  operating  a  collecting  agency  is  required 
to  pay  to  the  state  an  annual  tax  of  $50  per  year.  In  addition  to  the  state 
tax,  cities  and  towns  are  authorized  to  levy  a  license  tax  not  in  excess  of 
that  levied  by  the  state.  Under  Article  9,  Chapter  66,  of  the  General  Stat- 
utes, a  person  operating  a  collecting  agency  is  required  to  have  a  permit 
from  the  insurance  commissioner. 

It  is  doubtful  that  a  justice  of  the  peace  can  operate  a  collecting  agency 
without  violating  some  of  the  statutes  as  to  the  illegal  practice  of  law. 

Intoxicating  Liquor;  Search  Warrants;  Validity  of  Search  on 
Premises  of  Defendant  Husband  When  Wife  Claims 

Possession  of  Whiskey  / 

30  October  1951 

The  Constitution  of  North  Carolina  does  not  require  that  the  name  of 
a  person  possessing  illegal  or  contraband  goods  be  inserted  in  a  search 
warrant,  and  it  is  our  opinion  that  a  search  warrant  is  valid  if  it  properly 
describes  the  premises  to  be  searched  even  though  it  does  not  name  the 
person  in  possession  of  the  illegal  or  contraband  goods  on  the  premises. 

Municipal  Corporations;  Municipal  Finance  Act;  Bond  Elections 

30  October  1951 

The  affirmative  vote  of  a  majority  of  those  who  vote  on  a  municipal  bond 
ordinance  is  required  to  make  the  ordinance  operative. 
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Schools;  Elections  for  Enlargement  of  Local  District  and  for  Local 

Supplement;  Creation  of  City  Administrative  Unit; 

Supplement  for  Negro  Teachers 

30  October  1951 

The  district  lines  of  a  local  school  district  may  be  extended  by  a  vote 
of  the  people  in  compliance  with  the  provisions  of  G.  S.  115-192  and  G.  S. 
115-201. 

G.  S.  115-362  provides  for  the  calling  of  an  election  on  the  question  of 
voting  a  supplemental  tax  in  any  district  having  a  school  population  of 
one  thousand  or  more,  subject  to  the  approval  of  the  County  Board  of 
Education,  the  County  Commissioners  and  the  State  Board  of  Education. 

Sections  186,  187  and  188  of  Chapter  115  of  the  General  Statutes  of 
North  Carolina  set  up  the  machinery  under  which  such  an  election  is 
to  be  held. 

G.  S.  115-8  gives  the  State  Board  of  Education  authority  to  create  city 
administrative  units. 

Under  recent  decisions  of  the  Supreme  Court  of  the  United  States  and 
other  Federal  courts  it  would  seem  that  there  can  be  no  discrimination 
against  Negro  teachers  as  to  salary  supplements  paid  by  local  districts. 

Public  Health;   Compelling  Water  and  Sewerage  Connections  With 

City  System;  Enforcement  of  Ordinance  by  City-County 

Health  Officer 

30  October  1951 

It  is  not  the  duty  of  the  public  health  officer  of  a  city-county  health  unit 
to  enforce  an  ordinance  requiring  the  installation  of  water  and  sewerage 
connections  with  the  city  sewerage  line.  This  is  an  authority  or  power  of 
the  municipal  corporation  which  it  is  required  to  enforce  with  its  own  en- 
forcement machinery. 

Marriage  Laws;  Marriage  by  Proxy  or  by  Telephone  Not 
Permitted  in  This  State 

30  October  1951 

North  Carolina  does  not  recognize  the  validity  of  marriage  by  proxy  or 
by  telephone. 

State  Institutions;  Injuries  to  Students;  Liability  of  the  State 

30  October  1951 

Chapter  1059  of  the  Session  Laws  of  1951  authorizes  the  North  Carolina 
Industrial  Commission  to  hear  and  determine  tort  claims  against  State  de- 
partments, institutions  and  agencies  in  those  cases  where  the  claim  arises 
as  a  result  of  the  negligent  act  of  a  State  employee  while  acting  within 
the  scope  of  his  employment  and  without  contributory  negligence  on  the 
part  of  the  claimant  or  the  person  in  whose  behalf  the  claim  is  asserted. 
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Ad  Valorem  Taxation;  Property  Purchased  by  Church; 
Delinquent  Taxes 

30  October  1951 

A  board  of  county  commissioners  has  no  authority  under  the  general  law 
to  cancel  delinquent  ad  valorem  taxes. 

Ad  Valorem  Taxation;  Garnishment,  Earliest  Date  for  Garnishment 

30  October  1951 

City  tax  collecting  authorities  may  use  the  garnishment  procedure  to 
collect  ad  valorem  property  taxes  at  any  time  after  the  first  Monday  of 
October  of  the  year  in  which  they  are  assessed. 

Ad   Valorem   Taxation;    Reassessment   in    Other   Than    Quadrennial 

Years;  Unjust  Assessment  As  Compared  With  Similar 

Property  in  County 

31  October  1951 

The  limited  types  of  real  property  which  may  be  revalued  and  reassessed 
for  ad  valorem  tax  purposes  in  other  than  quadrennial  years  include  real 
property  which  was  last  assessed  at  a  figure  which  manifestly  is  unjust 
by  comparison  with  the  assessment  placed  upon  similar  property  in  the 
county,  provided,  that  the  power  so  to  reassess  under  this  subdivision  shall 
be  exercised  only  by  the  Board  of  Equalization  and  Review,  subject  to 
appeal  to  the  State  Board  of  Assessment. 

Counties  and  County  Commissioners;  Authority  to  Expend  Public 
Funds  to  Reimburse  Former  Sheriff  for  Attorneys'  Fe^s 

31  October  1951 

There  is  no  authority  for  a  board  of  county  commissioners  to  expend 
public  funds  to  reimburse  a  former  sheriff  for  attorneys'  fees  expended  by 
him  in  defense  of  a  lawsuit  for  damages  where  there  is  no  negligence  on 
the  part  of  the  county  in  a  case  where  a  jail  was  burned  and  a  number  of 
prisoners  died  as  a  result  of  the  fire. 

Guardian  and  Ward;  Sale  of  Minor's  Interest  in  Land  in  Partition 

Proceedings;    Sale   of  Ward's   Lands   Lying  in   Two   Counties; 

Certification  of  Report  and  Confirmation  to  Other  County 

31  October  1951 

When  a  proceeding  is  brought  for  the  sale  for  partition  of  the  interest 
of  a  minor  in  real  property,  one  tract  of  which  is  located  in  the  county 
in  which  the  guardian  qualifies  and  the  other  tract  is  located  in  another 
county,  it  would  seem  that  the  proceedings  should  be  under  G.  S.  46-2  and  M 
G.  S.  46-28  instead  of  under  G.  S.  33-31.1,  since  G.  S.  46-2  provides  that  T 
the  proceeding  may  be  brought  in  any  county  in  which  a  part  of  the  land 
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is  situated.  However,  a  certified  copy  of  the  entire  proceeding  should  be 
recorded  in  the  office  of  the  clerk  of  the  Superior  Court  of  each  county  in 
which  any  part  of  the  land  is  located;  and  a  certified  copy  of  the  report 
of  the  commissioners,  together  with  the  decree  of  confirmation  by  the  Clerk 
and  the  Judge  should  be  recorded  in  the  office  of  the  Register  of  Deeds  of 
each  county  in  which  any  part  of  the  lands  is  located. 

Municipal  Corporations;   Motor  Vehicle  Laws;   Fire   Protection; 
Ordinances  for  Protection  of  Fire-Fighting  Equipment 

-      .  1   November  1951 

There  is  no  State-wide  law  prohibiting  a  person  running  over  a  fire 
hose  with  a  motor  vehicle.  There  is  a  State  law  which  prohibits  the  driver 
of  any  vehicle  other  than  one  on  official  business  to  follow  any  fire  appa- 
ratus traveling  in  response  to  a  fire  alarm  closer  than  one  block  or  to 
drive  into  or  park  such  vehicle  within  one  block  where  fire  apparatus  has 
stopped  in  answer  to  a  fire  alarm. 

Motor  Vehicles;  Speed  Limits;  Jeeps;  Panel  and  Pick-up  Trucks 

2  November  1951 

The   55   M.P.H.   Speed  Limit  on  open  highways  applies  to  one-half  ton 
1  panel   trucks,   pick-up   trucks   and   ordinary   jeeps.     Such   vehicles    are   not 
considered  as  being  subject  to  the  45  M.P.H.  open  highway  speed  limit. 

Minors;  Marriage  Laws;  Capacity  to  Marry 

■     .  2  November  1951 

There  is  no  law  in  this  State  making  minor  children,  of  the  age  of  16 
years  or  under,  free  agents  or  traders  in  this  State. 

Minor  children,  of  the  age  of  18  years  or  under,  may  not  marry  without 
the  consent  of  their  parents. 

School  Property;  Reverter  Clauses;  Effect  of;  Sale  of  Buildings 
Prior  to  Reverter 

2  November  1951 

Where  there  is  a  clear  intention  on  the  part  of  the  grantors  in  a  deed 
that  the  title  to  the  property  conveyed  would  revert  to  them  or  their  heirs 
and  assigns  immediately  upon  the  abandonment  of  the  property  for  school 
purposes,  such  property  would  revert  immediately  upon  its  abandonment 
for  school  purposes.  Buildings  situated  on  said  lands  are  permanent  fix- 
tures and,  as  such,  would  go  with  the  land  and  may  not  be  removed  and 
sold  by  the  school  authorities. 
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Extradition;  Right  of  Extradition  Upon  Show  Cause  Order  for 
Contempt  in  a  Civil  Action 

2  November  1951 

The  show  cause  order  in  contempt  proceedings  based  upon  a  civil  action 
in  which  an  order  for  support  and  maintenance  was  entered  cannot  be 
used  as  a  basis  for  extradition  proceedings  since  the  same  does  not  amount 
to  a   charge  of  crime. 

Criminal  Procedure;  Search  Warrant;  Separate  Affidavit  As 
to  Complaint  or  Information 

2  November  1951 

The  statutes  governing  search  warrants  for  the  seizure  of  illegal  liquor 
do  not  require  that  the  information  or  complaint  be  set  forth  in  an  affidavit 
detached  and  separate  from  the  search  warrant.  This  could  be  done,  but 
it  is  likewise  valid  for  the  affidavit  containing  the  complaint  or  informa- 
tion to  be  attached  to  the  search  v/arrant  or  on  the  same  sheet  of  paper, 
and  it  is  proper  for  the  search  warrant  to  refer  to  the  affidavit  containing 
the  complaint  or  information  for  a  description  of  the  premises  to  be 
searched. 

Hospitals;  Insane  and  Incompetents;  Consent  for  Surgical  Operation 

5  November  1951 

There  is  no  authority  for  the  clerk  of  the  Superior  Court  to  give  con 
sent  for  a  surgical  operation  on  an  inmate  of  the  State  Hospital.  Consent 
can  be  procured  from  the  statutory  group  provided  for  such  purpose  or  if 
no  near  relative  or  guardian  can  be  found,  in  case  of  an  emergency  opera- 
tion, consent  can  be  procured  from  the  medical  superintendent,  surgical 
consultant  and  local  health  officer  of  the  county  in  which  the  institution 
is  located,  but  a  medical  record  must  be  made  and  signed  by  these  persons 

Chapter  1019  of  the  Session  Laws  of  1951;  Discharge  of  Lien 

5  November  1951 

A  recipient  of  Old  Age  Assistance  has  a  right  to  pay  off  and  discharge 
the  amount  of  assistance  received  and  to  have  the  lien  docket  show  a 
discharge  of  the  lien  by  the  payment  of  the  debt. 

Counties;  Farm  Census;  Responsibilities  of  Counties 

5  November  1951 

The  1951  statute  increased  the  compensation  for  taking  the  farm  census 
from  10c  to  20c  for  a  report  and  authorized  the  county  commissioners  to 
name  someone  other  than  list  takers  to  take  the  census.  The  statute  still 
requires  that  the  census  be  taken  by  the  County  Board  of  Commissioners 
in  each  county  of  the  State  but  requires  the  county  agent.  Home  Demon 
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stration    Agent    and    Vocational    Teachers    to    help    in    taking    the    census, 
particularly  in  apprising  the  farmers  of  their  needs  and  benefits. 

MOTOR  Vehicles;   Bicycles;   Horse-drawn  Vehicles;   Trailers; 
Lighting  Equipment;  Reflectors 

5   November   1951 

Bicycles  and  animal-drawn  vehicles,  as  well  as  persons  riding  animals, 
on  the  highways  of  this  State,  are  subject  to  the  provisions  of  the  Motor 
Vehicle  Act  relating  to  the  rules  of  the  road  except  such  provisions  of 
that  Act  as  by  their  nature  can  have  no  application.  Special  provisions 
are  made  by  the  Statute  for  lights  on  bicycles  and  animal-drawn  vehicles. 

Sales  Taxes;  Duty  of  Merchant  to  Pass  Tax  on  to  Purchaser; 
Advice  That  Tax  Will  Be  Absorbed  by  Merchant 

7  November  1951 

While  the  sales  tax  article  states  that  it  is  the  intent  and  purpose 
thereof  that  the  sales  tax  shall  be  added  to  the  sales  price  of  merchandise 
and  thereby  passed  on  to  the  consumer  instead  of  being  absorbed  by  the 
merchant,  it  contains  no  provision  which  imposes  an  absolute  duty  upon 
a  merchant  to  collect  the  tax  as  such  from  his  customers.  The  merchant, 
of  course,  is  under  a  duty  to  report  and  pay  sales  taxes  on  his  gross  tax- 
able sales  regardless  of  whether  he  passes  on  the  tax  as  such  to  his 
customers  or  whether  his  purchase  price  merely  includes  the  tax  as  a  part 
thereof.  The  statute  does  make  it  illegal  for  a  person  to  advertise  that 
he  will  absorb  the  sales  tax  or  to  advertise  that  the  sales  tax  is  not  con- 
sidered as  an  element  in  the  price  to  the  consumer. 

Clerks  of  Superior  Court;   Executors  and  Administrators;  Joint 

Deposits;  War  Bonds;  Rights  of  Administrator  and  Surviving 

Joint  Depositor  and  the  War  Bond  Holder 

7  November  1951 

Deposits  made  by  a  husband  in  a  bank  in  his  name  and  the  name  of  his 
wife  are  payable  to  either  party  and  the  bank  is  protected  when  it  pays 
to  either  party.  If  such  deposits  are  payable  to  either  party  or  the  survivor, 
the  bank  is  protected  if  it  pays  the  funds  to  either  party  or  the  survivor. 
The  statute  which  affords  this  protection  to  the  bank,  however,  does  not 
determine  the  property  rights  of  the  parties  and  ordinarily  the  wife  has 
no  property  rights  in  the  funds  by  reason  of  such  deposit  other  than  a 
right  to  withdraw  the  funds  as  agent  of  the  husband  and  this  right  is 
terminated  upon  the  death  of  the  husband.  The  same  is  not  true  as  to 
war  bonds  payable  to  husband  and  wife  and  the  survivor.  In  this  case  the 
survivor  is  entitled  to  the  bonds  as  against  the  administrator  of  the 
decedent's  estate. 
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School  Law;  Authority  to  Make  Reasonable  Rules  and 
Regulations;  Detention  Hall 

8  November  1951 

Local    school    authorities   have   the    inherent   power   to    make    reasonable    !  „ 
rules  and  regulations  for  the  discipline,  government,  and  management  of 
the  schools  and  pupils  within  their  district. 

Lost  Marriage  Licenses;   Issuance  of  Delayed  Marriage  Certificates 

13  November  1951 

A  delayed  marriage  certificate  may  be  issued  by  a  register  of  deeds 
upon   the   furnishing  of  one  or  more  of  the   following: 

(1)  The  affidavit  of  at  least  two  witnesses  to  the  marriage  cere- 
mony; 

(2)  The  affidavit  of  one  or  both  parties  to  the  marriage,  accom- 
pained  by  the  affidavit  of  at  least  one  witness  to  the  marriage  cere- 
mony ; 

(3)  The  affidavit  of  the  minister  or  other  person  authorized  by  law 
who  performed  the  marriage  ceremony,  accompanied  by  the  affidavit 
of  one  or  more  witnesses  to  the  ceremony  or  one  of  the  parties  thereto. 

Tuberculosis;  Examination  Of  Prisoners  by  Local  Health 
Authorities 

13  November  1951 

The  requirement  of  G.  S.  130-234  that  county  health  officers  shall  ex- 
amine prisoners  committed  to  jail  or  to  a  county,  city  or  State  road-gang 
to  determine  whether  or  not  they  have  tuberculosis,  applies  only  to  those 
prisoners  who  have  been  committed  to  serve  a  definite  sentence.  It  does 
not  apply  to  transient  prisoners  such  as  overnight  drunks,  etc. 

Under  the  well-recognized  rule  of  international  law.  World  War  II  will 
not  be  terminated  until  there  has  been  a  peace  treaty  signed. 

Uniform   Reciprocal   Enforcement   of   Support   Act;    Certificate; 

Meaning  of  the  Term  "Court";   Authenticated  Copy 

OF  Law;  Costs 

13  November  1951 

The  term  "court"  as  used  in  the  Uniform  Reciprocal  Enforcement  of 
Support  Act  as  to  certifying  complaints,  duty  of  support,  etc.,  means  the 
clerk  of  the  Superior  Court.  The  clerk  can  certify  these  materials  upon 
his  own  certificate  and  an  exemplification  is  not  necessary.  The  copy  of 
the  act  to  be  transmitted  must  be  authenticated  as  required  by  §  687  of 
Appendix  III  of  the  General  Statutes.  This  State,  when  acting  as  a  re- 
sponding State,  has  authority  to  assess  costs  in  a  proceeding. 
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Beer  and  "Wine;  Beer  License;  Not  to  Issue  to  Employee  When 
Employer  Cannot  Qualify  for  License 

14  November  1951 

A  city  cannot  issue  a  license  to  an  employee  to  sell  beer  in  his  em- 
ployer's place  of  business  when  the  employer  cannot  qualify  for  a  beer 
'license  on  grounds  of  nonresidence  or  for  any  other  reason.  The  law  would 
not  allow  such  a  license  to  be  issued  upon  the  grounds  that  the  employee 
has  the  entire  beer  concession.  To  issue  such  a  license  would  be  doing 
indirectly  what  the  law  does  not  permit  the  city  to  do  directly.  (G.  S. 
18-75.) 

Pyrotechnics 

14  November  1951 

Chapter  210  of  the  Session  Laws  of  1947  outlaws  the  possession,  sale 
or  exhibition  of  all  forms  of  fireworks  except  when  the  same  are  exhibited 
under  a  permit  from  the  board  of  county  commissioners  and  when  such 
exhibition  is  carried  out  under  the  supervision  of  experts. 

A. B.C.  Stores  Closing  on  Election  Days  Not  Applicable  to 
Local  Bond  Elections 

14  November  1951 

County  A. B.C.  Stores  are  not  required  to  close  on  dates  for  holding  local 
special  bond  issue  elections  in  parts  of  a  county.  G.  S.  18-45  (f)  applies 
only  to  the  days  for  holding  general  primaries  and  elections. 

Motor  Vehicles;  Drivers'  Licenses;  Driving  After  the  Expiration 

of  One  Year  From  Date  of  Revocation  of  License  and  Before 

Securing  a  New  License 

14  November   1951 

Since  April  4,  1951,  the  effective  date  of  Chapter  1202  of  the  Session 
Laws  of  1951,  drivers'  licenses  are  revoked  for  a  stated  period  and  unlike 
those  revocations  which  take  place  prior  to  that  date,  revocations  made 
on  and  after  that  date  automatically  expire  after  the  expiration  of  the 
period  of  time  named  in  the  revocation.  Thus,  a  person  whose  driver's 
license  is  revoked  for  one  year  on  October  1,  1951,  and  who  operates  his 
motor  vehicle  over  the  highways  of  this  State  on  October  15,  1952,  with- 
out securing  a  new  driver's  license,  is  guilty  only  of  operating  a  vehicle 
without  a  driver's  license  and  is  not  guilty  of  operating  a  vehicle  while 
his  license  is  revoked  as  he  would  have  been  prior  to  the  1951  amendment. 

Income    Taxes;    Personal    Exemptions;    Head   of    Household; 
Married  Woman  Living  with  Disabled  Husband 

14  November   1951 

A  married  woman  who  maintains  a  home  and  supports  therein  a 
totally  disabled  husband  is  entitled  to  an  income  tax  exemption  of  $2,000.00, 
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even  though  her  disabled  husband  may  receive  a  disability  pension  from 
the  Federal  Government.  This  disability  pension  is  not  considered  income 
and  it  is  only  necessary  that  the  wife  actually  support  the  husband.  If, 
however,  the  husband's  disability  pension  is  such  as  to  enable  the  husband 
to  support  himself  and  the  husband  does  so,  the  wife  cannot  claim  the 
personal  exemption  of  $2,000.00  as  the  head  of  a  household. 

Chapter  1019  of  the  Session  Laws  of  1951;  Filing  of  Claim  Against 

Estate  Where  Estate  is  Insolvent;  Filing  Claim  Where  No 

Administrator  or  Executor  Is  Qualified 

14  November  1951 

Where  the  estate  of  a  recipient  of  Old  Age  Assistance  is  insolvent  and 
the  cost  of  the  administration  of  such  an  estate  would  leave  nothing  to 
apply  on  a  claim,  a  county  attorney  is  not  required  to  see  that  an  estate 
is  administered  by  a  personal  representative  so  that  he  can  file  a  claim 
against  the  estate  for  the  receipt  of  Old  Age  Assistance. 

County  Board  of  Education;  Collection  of  Fines  and  Forfeitures; 
Compromise  Settlement  of  Judgments 

14  November   1951 

A  superintendent  of  county  schools  has  no  authority  to  compromise  judg- 
ments entered  in  the  office  of  a  clerk  of  the  superior  court  for  forfeited 
bail  bonds. 

Criminal  Law;  Private  Detectives;  Power  of  Arrest; 
Right  to  Carry  Weapons 

15  November  1951 

A  private  detective  in  this  State  does  not  have  the  authority  to  arrest 
any  person.  When  a  private  detective  desires  to  have  a  person  arrested, 
he  must  do  so  by  obtaining  a  warrant  and  have  the  person  arrested  by  a 
regular  police  officer  which  is  the  procedure  followed  by  any  other  citizen. 

There  is  no  authority  for  a  private  detective  to  carry  weapons.  Of 
course,  a  private  detective  can  carry  any  weapon  that  is  lawful  for  a 
private  citizen  to  carry,  but  there  is  no  authority  that  permits  a  private 
detective  to  carry  any  pistol,  blackjack  or  other  concealed  weapon. 

Justice  of  the  Peace;  Delegation  of  a  Private  Citizen  to  Make 
Arrests;  Authority  to  Appoint  Special  Constables 

15  November  1951 

A  justice  of  the  peace  has  no  authority  to  deputize  a  special  officer  to 
serve  process  in  a  civil  action.  Our  Court  has  held  that  it  is  only  under 
extraordinary  conditions  that  a  justice  of  the  peace  is  authorized  to  ap- 
point a  special  constable  to  serve  papers  in  any  individual  case. 
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Criminal  Procedure;   Abandonment;   Continuance  of  Prayer  for 
Judgment;  New  Prosecution;  Continuing  Offense 

15  November  1951 

The  abandonment  and  failure  to  provide  support  for  children  is  a  con- 
tinuing offense,  and  indictments  therefor  can  be  maintained  until  the 
youngest  child  is  eighteen  years  of  age.  As  to  the  wife,  it  would  seem 
that  no  new  prosecution  can  be  maintained  after  conviction  for  her  aban- 
donment and  nonsupport  unless  the  husband  again  resumes  the  marital 
relationship.  Under  G.  S.  15-200,  suspension  of  sentences  with  condition 
to  be  performed  are  limited  to  five  years,  and  it  is  thought  the  same  is 
true  as  to  the  continuance  of  prayer  for  judgment  where  conditions  are 
required. 

Juvenile  Courts;  Confinement  of  Delinquent  Children  in  Jail 

15  November  1951 

All  children  under  sixteen  years  of  age  charged  with  any  offense  which 
would  ordinarily  be  considered  a  misdemeanor  cannot  be  confined  in  the 
county;  children  fourteen  years  of  age  or  over,  if  charged  with  a  felony, 
the  punishment  of  which  is  less  than  ten  years,  can  be  put  in  the  county 
jail  if  the  juvenile  judge  orders  the  child  held  in  custody  and  bound  over 
to  the  next  term  of  the  Superior  Court;  children  fourteen  years  of  age 
and  over,  if  charged  with  a  felony,  the  punishment  for  which  is  more 
than  ten  years,  can  be  put  in  the  county  jail  and  are  to  be  tried  and  treated 
as  adults.  In  all  cases  of  doubt  as  to  the  grades  of  crimes  or  ages,  the 
county  jailer  should  consult  his  county  attorney. 

Municipal  Taxation;  Peddlers;  Person  Making  At  Least  90%  of  Sales 

From  a  Permanent  Location  in  One  Town,  Liability  for  Tax 

As  Peddler  for  Sales  in  Adjoining  County 

15  November  1951 

Under  a  1951  amendment  to  the  Revenue  Act,  a  person  who  has  a  fixed 
permanent  location  in  a  county  from  which  at  least  90%  of  his  sales  are 
made  is  authorized  to  make  sales  from  vehicles  within  the  county  with- 
out becoming  a  peddler  and  with  no  liability  for  State,  county  or  local 
peddlers'  taxes. 

Sales  Taxes;  Food  and  Food  Products;  Ice  Cream  and  Milk 

15  November  1951 

Sales  of  food  and  food  products  for  human  consumption  are  exempt  from 
the  North  Carolina  sales  tax  when  made  at  some  place  other  than  restau- 
rants, cafes,  cafeterias,  hotel  dining  rooms,  drug  stores  or  other  places 
where  prepared  meals  or  foods  are  sold  or  served. 
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Inheritance  Taxes;  Jointly  Held  Building  and  Loan  Shares  With 
Right  of  Survivorship,  Taxability  of 

15  November  1951 

Stocks  and  bonds  purchased  by  a  husband  and  issued  in  the  joint  names 
of  the  husband  and  wife  and  payable  to  the  survivor  should  be  included 
in  the  estate  of  the  husband  for  inheritance  tax  purposes  when  the  hus- 
band dies  prior  to  the  wife. 

Ad  Valorem  Taxation;   Personal  Property;  Automobile; 
Nonresident  College  Student 

15  November  1951 

An  automobile  owned  by  a  student  attending  college  in  this  State  whose 
residence  is  in  Maryland  is  not  subject  to  ad  valorem  property  taxes  in 
North  Carolina  when  such  automobile  is  not  used  in  connection  with  any 
trade  or  business  in  this  State. 

Counties  and  County  Commissioners;  Contributions  to 
Fat  Stock  Show 

16  November  1951 

Counties  may  make  contributions,  not  to  exceed  $100.00,  to  aid  any  agri- 
cultural, animal,  or  poultry  exhibition  held  within  such  county. 

Powell  Bill;  Expenditure  of  Proceeds  for  Two  Years  During  Current 

Year;  Authority  to  Borrow  in  Anticipation  of  Payments 

Under  the  Powell  Bill 

16  November  1951 

Municipalities  cannot  borrow  in  excess  of  %  of  the  debt  retirements 
for  the  preceding  year  except  for  certain  limiting  purposes.  No  Statute 
authorizes  municipalities  to  borrow  funds  in  anticipation  of  receipt  of 
Powell  Bill  Funds  for  any  year  after  the  current  year. 

Old  Age  Assistance;  Chapter  1019  of  the  Session  Laws  of  1951;  Duty 

OF  County  Attorney  Where  No  Administrator  or  Executor 

Has  Qualified  for  Estate  of  Recipient 

19  November  1951 

LTnder  the  provisions  of  Chapter  1019  of  the  Session  Laws  of  1951,  where 
the  estate  of  a  former  recipient  of  Old  Age  Assistance  is  insolvent,  the 
county  attorney  is  not  compelled  to  have  the  estate  administered.  If  the 
estate  is  solvent  and  no  one  will  qualify,  then  the  county  attorney  should 
cause  the  estate  to  be  administered  since  the  county  is  a  competent  creditor. 


31]  biennial  report  of  the  attorney  general  191 

Criminal  Procedure;  Bail;  Liability  of  Surety  on  Appearance 
Bond  Upon  Continuance 

19  November  1951 

Where  a  defendant  appears  at  a  tei-m  of  court  and  is  either  convicted 
or  pleads  guilty  and  the  court  continues  the  matter  to  give  the  defendant 
time  to  raise  money  for  a  fine  or  costs,  the  sureties  are  still  liable  on  the 
defendant's  appearance  bond,  the  defendant  having  not  been  ordered  into 
custody  or  required  to  give  a  new  bond. 

Building  Code;  Alterations  of  Frame  Buildings  Within 
Fire  Limits;  Permits  Required 

19  November  1951 

Alterations  or  repairs  to  a  frame  building  situated  vi^ithin  the  fire  limits 
of  a  municipality  may  not  be  made  without  first  securing  a  permit  from 
the  city  building  inspector.  Any  person  making  such  alterations  or  repairs 
without  first  securing  a  permit  is  subject  to  indictment  under  G.  S.  14-68. 

Sale  of  Weapons;  Carrying  Weapons  Concealed; 
Right  to  Carry  Weapons 

19  November  1951 
A  private  citizen  may  not  carry  a  pistol  concealed  about  his  person  or 
in  his  automobile  at  any  time.  In  order  for  a  person  to  purchase  a  pistol, 
he  must  first  secure  a  permit  therefor  from  the  clerk  of  the  superior  court 
of  the  county  where  the  purchase  is  to  be  made.  The  law  with  respect  to 
carrying  concealed  weapons  does  not  apply  to  shotguns  and  I'ifles. 

Municipal  Corporations;   Sewerage  Systems;  Waterworks  Systems; 

Authority  of  the  Governing  Board  of  a  Municipality  to 

Require  Sewerage  Connections 

21  November  1951 

The  governing  body  of  a  municipality  may  require  all  owners  of  im- 
proved property  within  such  municipality  which  may  be  located  upon  or 
near  any  line  of  the  sewerage  system  to  connect  with  such  sewerage  all 
water-closets,  bathtubs,  lavatories,  sinks,  or  drains  upon  their  respective 
properties  or  premises,  so  that  their  contents  may  be  made  to  empty  into 
such  sewer. 

There  is  no  such  requirement  in  the  law  with  respect  to  connection  with 
a  city  water  system. 

Corporations;  Voluntary  Dissolution  Before  Payment  of  Stock; 
Organization  Meeting;  Transfer  of  Stock 

23  November  1951 

From  the  date  the  certificate  of  incorporation  is  filed  in  the  office  of 
the  Secretary  of  State,  the  stock  subscribers,  their  successors  and  assigns, 
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are  a  body  corporate  by  the  name  specified  in  the  certificate,  subject  to 
amendment  and  dissolution  as  provided  in  Chapter  55  of  the  General  Stat- 
utes (G.  S.  55-4).  G.  S.  55-123  provides  that  before  the  payment  of  any 
part  of  the  capital  stock,  and  before  beginning-  the  business  for  which  a 
corporation  was  created,  the  incorporators  may  surrender  all  their  cor- 
porate rights  and  franchises  by  filing  in  the  office  of  the  Secretary  of 
State  a  certificate  verified  by  oath  that  no  pai-t  of  the  capital  stock  has 
been  paid  and  such  business  has  not  been  begun  and  surrendering  all  rights 
and  franchises.    Thereupon  the  corporation  is  dissolved. 

If  some  of  the  incorporators  do  not  wish  to  proceed  with  the  business, 
the  organization  meeting  of  the  corporation  can  be  held  in  conformity 
with  the  provisions  of  G.  S.  55-6.  Initial  stock  will  be  issued  and  trans- 
ferred to  other  persons  willing  to  take  the  place  of  these  incorporators 
and  willing  to  assume  their  responsibilities.  With  these  assignees  the 
organization  of  the  corporation  may  be  completed  by  the  election  of  direc- 
tors and  officers  and  the  adoption  of  by-laws,  etc. 

Act  Regulating  Physical  Therapy;  Registration  of  Persons  Already 
Practicing  Physical  Therapy;  Reciprocity 

26  Novmber  1951 

A  person  who,  at  the  time  of  application,  is  practicing  physical  therapy 
in  this  State  may  apply  to  the  Examining  Committee  for  registration  as  a 
physical  therapist  and  upon  satisfying  this  Committee  that  he  or  she,  at 
the  time  of  the  passage  of  the  act,  met  the  qualifications  for  a  physical 
therapist  as  set  forth  by  the  American  Physical  Therapy  Association  and 
as  prescribed  for  a  senior  member  of  the  Ameiican  Registry  of  Physical 
Therapists  is  entitled  to  registration  provided  such  application  for  regis- 
tration is  made  on  or  before  July  1,  1952. 

Schools;  Child  With  Negro  Blood  May  Not  Attend  Indian  Schools; 

Local  Committee  of  Indian  School  to  Determine  Whether 

Child  Is  Eligible  for  Admission  to  Such  Schools 

26  November  1951 

G.  S.  115-2  provides  that  all  white  children  shall  be  taught  in  the  public 
schools  provided  for  the  white  race  and  all  colored  children  shall  be  taught 
in  the  public  schools  provided  for  the  colored  race;  but  no  child  with  Negro 
blood  or  what  is  generally  known  as  Croatan  Indian  blood  in  his  veins 
shall  attend  a  school  for  the  white  race  and  no  such  child  shall  be  con- 
sidered a  white  child.  The  descendants  of  the  Croatan  Indians  now  living 
in  Robeson,  Sampson  and  Richmond  Counties  shall  have  separate  schools 
for  their  children.    North  Carolina  Constitution,  Artiile  IX,  Section  2. 

G.  S.  115-66  provides  that  the  Indians  mentioned  above  and  their  descend- 
ants shall  have  separate  schools  for  their  children,  school  committees  of 
their  own  race  and  color,  shall  be  allowed  to  select  teachers  of  their  own 
choice  and  there  shall  be  excluded  from  such  separate  schools  all  children 
of  the  Negro  race  to  the  fourth  generation. 

It  would  seem  that  under  the  foregoing  sections  that  when  a  question 
is  raised  as  to  whether  a  child  seeking  admission  to  an  Indian  school  is 
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a  full  blood  Indian  or  a  child  of  Negro  descent,  the  local  school  committee 
should  make  a  finding  of  fact  as  to  the  eligibility  of  such  child.  If  the 
finding  is  to  the  effect  that  the  child  has  Negro  blood,  the  matter  could 
then  be  taken  to  the  county  board  of  education  for  a  finding  of  fact  and 
decision.  If  the  county  board  sustains  the  local  board,  then  a  mandamus 
proceeding  might  be  brought  against  both  boards  for  a  decision  of  the 
courts. 

Ad  Valorem  Taxation  ;  Personal  Property  Taxes,  No  Lien  Therefor  As 

TO  After-Acquired  Real  Property  ;  Ad  Valorem  Taxation  ;  Personal 

Property;  Statutes  of  Limitations;  Laurinburg 

26  November  1951 

A  lien  for  unpaid  personal  property  taxes  levied  for  the  years  1948,  1949 
and  1950  does  not  attach  to  real  estate  purchased  by  the  same  taxpayer 
in  1951. 

Insane  Persons  and  Incompetents;  Appointment  of  Guardians 

30  November  1951 

The  clerk  of  the  superior  court  is  authorized  to  appoint  a  guardian  for 
an  inebriate  who  has  been  confined  to  a  private  hospital  which  has  been 
licensed  and  is  supervised  by  the  State. 

Criminal  Law;  Carrying  Concealed  Weapons  Off  One's  Own  Premises; 
Confiscation  of  Firearms  Under  G.  S.  14-269 

30  November  1951 

G.  S.  14-269,  as  rewritten  in  1949,  provides  that  upon  conviction  for 
carrying  a  concealed  Aveapon  off  of  one's  own  premises  in  violation  of  the 
statute  the  weapon  may  be  disposed  of  in  the  following  ways : 

(a)  If  the  rightful  owner  is  a  person  other  than  the  defendant  such 
rightful  owner  may  at  the  time  of  the  defendant's  conviction  file  a  petition 
with  the  presiding  judge  for  the  recovery  of  such  weapon  and  the  same 
shall  be  returned  to  the  owner  upon  a  finding  by  the  court  (1)  that  he 
is  now  entitled  to  possession  of  same,  and  (2)  that  he  was  unlawfully  de- 
prived of  possession  without  his  consent  or  acquiescence. 

(b)  If  the  deadly  weapon  belongs  to  the  defendant  and  is  a  bowie  knife, 
dirk,  dagger,  slung  shot,  loaded  cane,  brass,  iron  or  metallic  knuckles,  razor 
or  weapon  of  like  kind,  the  same  shall  be  destroyed.  However,  pistols  or 
guns  may  be  confiscated  and  ordered  turned  over  to  the  clerk  of  the  su- 
perior court  for  sale  at  public  auction  after  advertisement  as  set  out  in 
the  statute.  The  proceeds  of  the  sale  shall  go  to  the  general  fund  of  the 
county.  The  clerk  of  the  court  shall  keep  a  record  and  inventory  of  all 
weapons  received  by  him  and  sold  under  his  direction;  provided,  however, 
that  in  any  case  the  presiding  judge  may,  if  the  facts  so  J7(stify,  order  any 
pistol  or  gun  returned  to  the  defendant. 

The  offense  of  carrying  a  concealed  weapon  off  of  one's  own  premises  is 
a  misdemeanor  and  it  would  seem  that  any  criminal  court  having  jurisdic- 
tion of  misdemeanor  cases  has  jurisdiction  of  the  case  and  authority  to 
enter  an  order  disposing  of  the  weapon. 
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License  Taxes;  Chain  Store  Tax;  Furniture  Warehouse;  Section  162 

3  December  1951 

When  the  owner  and  operator  of  a  furniture  store  also  owns  a  furni- 
ture warehouse  in  the  same  city  in  which  furniture  stock  is  stored,  such 
person  is  subject  to  the  chain  store  tax  pursuant  to  G.  S.  105-98  when  sales 
are  regularly  made  at  the  warehouse  or  furniture  store  in  the  warehouse. 

Criminal  Law;   Intoxicating  Liquor;   Seizure  of  Automobile 
After  Past  Transportation  of  Whiskey 

3  December  1951 

G.  S.  18-6  contemplates  that  when  officers  discover  motor  vehicles  carry- 
ing illegal  liquor,  they  must  seize  the  automobile  at  that  time.  An  auto- 
mobile cannot  be  seized  and  sold  for  past  transportation  of  illegal  whisky 
when,  at  the  time  of  its  actual  seizure,  it  is  not  being  used  in  the  unlawful 
transportation  of  illegal  liquor. 

Counties  and  County  Commissioners;  Appropriation  to  Pay  the 
Salary  of  an  Official  Tourist  Guide 

3  December  1951 

A  county  may  not  appropriate  public  funds  to  pay  the  salary  of  an 
official  county  tourist  guide. 

Motor  Vehicles;  Windshields;   Stickers;   Civic  Club  Insignia 

10  December  1951 

A  civic  club  insignia  may  legally  be  displayed  by  a  member  of  such  civic 
club  on  the  windshield  of  a  motor  vehicle  provided  the  insignia  is  trans- 
parent inasmuch  as  the  statute  only  prohibits  the  displaying  on  windshields 
of  an  insignia  of  "non-transparent  material." 

Ad  Valorem  Taxation;  Personal  Property  Exemptions;  Only  One 
Three-Hundred  Dollar  Exemption  Per  Person 

3   December   1951 

Notwithstanding  the  fact  that  G.  S.  105-302  provides  that  personal  prop- 
erty kept  or  used  in  connection  with  a  temporary  or  seasonal  residence 
shall  be  listed  for  ad  valorem  property  taxation  in  the  county  of  such  resi- 
dence, the  owner  thereof  is  entitled  to  only  one  three-hundred  dollar  per- 
sonal property  exemption  with  respect  to  all  of  the  personal  property  he  [ 
owns,  wherever  located. 

Clerk  of  Superior  Court;  Wills;  Probate  of  Will;  Naming  Wife  As 
Executrix  Where  Wife  Has  Killed  Husband 

3   December   1951 

Where  a  wife  kills  her  husband,  the  clerk  of  the  Superior  Court  is  not 
required  to  probate   a  vdll  purporting  to  have  been  executed  by  the   de- 
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ceased  husband,  making  the  wife  the  sole  beneficiary  and  appointing  her 
as  executrix.  The  wife  in  this  case  having  been  held  for  grand  jury  action 
by  the  coroner,  the  clerk  should  wait  until  it  is  determined  whether  the 
wife  feloniously  slew  the  husband  before  probating  the  will. 

Guardian  and  Ward;  Sale  of  Ward's  Property;  Confirmation 
BY  Special  Judge 

3  December   1951 

Construing  together  G.  S.  1-339.28  (b),  N.  C.  Constitution,  Article  IV, 
Section  11,  and  Chapters  78  and  1119  of  the  Session  Laws  of  1951,  it 
would  seem  that  a  special  judge  does  now  have  the  authority  to  confirm  a 
sale  of  property  brought  under  Article  29A  of  Volume  1,  1951  Cumulative 
Supplement.  The  case  of  SHEPARD  v.  LEONARD,  223  N.  C.  110  seems 
to  have  been  overruled  by  the  rewriting  of  Article  IV,  Section  11,  of  the 
State  Constitution. 

County  Commissioners;  Contributors  for  Christmas  Presents  to 
Inmates  of  Caswell  Training  School 

4  December  1951 

There  is  no  legal  authority  for  a  board  of  county  commissioners  to  make 
contributions  of  public  funds  to  provide  Christmas  presents  for  inmates 
of  Caswell  Training  School. 

Civil  Procedure;   G.  S.  1-65;   Infants  and  Incompetents  Defend  by 

Guardian  Ad  Litem;  20  Days  Notice  Begins  to  Run  Upon 

Service  of  Guardian  Ad  Litem 

4  December  1951 

G.  S.  1-65  provides  that  in  a  special  proceeding  a  copy  of  the  complaint, 
with  the  summons,  must  be  served  on  the  guardian  ad  litem  appointed  to 
represent  an  infant  or  incompetent,  and  that  after  twenty  days'  notice 
of  the  summons  and  complaint,  the  court  may  proceed  to  final  judgment. 
It  would  seem  that  this  twenty  days'  notice  begins  to  run  at  the  time  the 
guardian  ad  litem  is  served  and  not  at  the  time  the  ward  is  served.  SIMMS 
V.  SAMPSON,  221  N.  C.  379;  MOORE  v.  GIDNEY,  75  N.  C.  34;  GULLEY 
V.  MACY,  81  N.  C.  356;  HUGHES  v.  PRITCHARD,  153  N  C.  135;  Mc- 
INTOSH  Civil  Procedure,  Sections  254  and  255. 

Ad  Valorem  Taxation;  Real  Property;  Tax  Lien;  Condemnation  by 
Public  Utility;  Payment  of  Tax 

4  December  1951 

When  a  right-of-way  is  obtained  by  a  public  utility  through  condemna- 
tion proceedings  in  which  the  property  owner  and  the  county  are  made 
parties  defendant,  all  ad  valorem  taxes  due  on  the  tract  of  land  over  which 
the  right-of-way  is  acquired  must  be  paid  out  of  the  award  granted  for 
such  right-of-way. 
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Motor  Vehicles;  Drivers'  Licenses;  Suspension  of  License 
FOR  Speeding  75  M.P.H. 

5  December  1951 

The  Department  of  Motor  Vehicles  is  without  authority  to  revoke,  sus- 
pend or  cancel  the  driver's  license  of  a  person  solely  upon  the  basis  of  one 
conviction  for  speeding  at  75  M.P.H.  The  department  has  authority  to 
suspend  the  driver's  license  of  an  individual  who  is  convicted  of  speeding 
in  excess  of  75  M.P.H.  No  Court  of  this  State  has  authority  to  suspend, 
revoke  or  cancel  a  driver's  license  of  an  individual  although  the  Court  may 
suspend  sentence  in  a  proper  case  upon  condition  that  the  defendant  re- 
frain from  operating  a  motor  vehicle. 

Purchase  of  School  Apparatus,  Furniture,  Equipment, 
and  Supplies 

6  December  1951 

County  boards  of  education  are  required  to  purchase  all  of  their  ap- 
paratus, furniture,  equipment,  and  supplies  through  the  Division  of  Pur- 
chase and  Contract.    This  is  true  regardless  of  the  price  of  such  items. 

Ad  Valorem  Property  Taxation;  Veterans'  Automobiles;  Government 
Gift  Automobile  Traded  for  New  Automobile 

7  December   1951 

The  only  exemption  vnth  respect  to  automobiles  owned  by  veterans  re- 
lates only  to  the  vehicle  originally  donated  by  the  Federal  Government  and 
does  not  extend  to  a  new  automobile  acquired  upon  trading  in  the  original 
Government-donated  vehicle. 

Municipal  Corporations;  Purchase  or  Lease  of  Property 
Subject  to  Mortgage 

7  December   1951 

In  VAUGHN  v.  COMMISSIONERS,  118  N.  C.  637,  it  is  held  that  a 
board  of  county  commissioners  had  no  authority  to  mortgage  property  on 
which  it  was  building  a  courthouse,  the  opinion  of  the  court  being  based 
upon  the  principle  that  the  authority  vested  by  law  in  the  board  of  com- 
missioners to  convey  county  property  does  not  impliedly  grant  the  right  to 
mortgage  such  property. 

In  JEFFERSON  STANDARD  LIFE  INSURANCE  COMPANY  v. 
GUILFORD  COUNTY  (225  N.  C.  293  and  226  N.  C.  441),  it  is  held  that 
the  contract  of  assumption  was  void  when  a  county  purchased  property 
already  subject  to  a  mortgage  and  agreed  to  assume  the  mortgage  in- 
debtedness and  pay  the  same  as  a  part  of  the  purchase  price.  The  court 
intimated  that  the  procedure  was  simply  an  attempt  to  circumvent  the 
constitutional  provisions.  Article  V,  Section  4,  and  Article  VII,  Section  7. 

Since  the  authority  of  a  municipal  corporation  to  sell  its  property,  as 
provided  by  G.   S.  160-59,  is  more  restrictive  than  is  the  authority  of  a 
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board  of  county  commissioners,  it  would  seem  that  a  municipal  corporation 
has  no  authority  to  execute  a  purchase  money  mortgage  or  deed  of  trust. 
G.  S.  160-200(1)  expressly  provides  that  a  municipality  may  acquire  prop- 
erty by  lease  or  lease  with  privilege  to  purchase.  Therefore,  it  is  thought 
that,  subject  to  constitutional  limitations,  a  town  or  city  may  purchase 
property  subject  to  an  outstanding  mortgage,  but  that  a  municipality  may 
not  assume  the  mortgage  indebtedness  and  agree  to  pay  the  same  as  a 
part  of  the  purchase  price.  It  is  also  thought  that  subject  to  the  same 
restrictions  a  municipality  can  enter  into  a  valid  contract  for  the  rental 
of  pi'operty  for  a  reasonable  number  of  years  with  an  option  to  purchase 
the  same  any  time  during  the  rental  period  with  full  credit  of  rental  to 
be  applied  toward  the  purchase  price. 

Poll  Taxes;  Person  Fifty  Years  Old  on  January  1 

10  December  1951 

A  man  who  becomes  fifty  years  of  age  prior  to  January  1  is  not  liable 
for  poll  taxes  for  any  ensuing  or  succeeding  year. 

Motor   Vehicles;    Property-Hauling   Vehicles;    Contract   Carrier 

Vehicles;  Private  Hauler  Vehicles;  Hauling  Farm 

Products  to  Primary  Market 

10  December  1951 

A  person  who  owns  and  operates  a  truck  that  is  used  exclusively  for 
hauling  tobacco,  peanuts  and  corn  during  their  respective  seasons  from  a 
neighborhood  farm  to  the  first  or  primary  market  is  a  private  hauler  within 
the  meaning  of  the  Motor  Vehicle  Act. 

Criminal  Law;   Carrying  Concealed  Weapons;   Carrying  Weapons  in 
Open  Top  Holster  and  on  Seat  of  Autombile  Beside  Driver 

11  December  1951 

While  the  question  of  whether  or  not  a  weapon  is  concealed  is  ordinarily 
a  question  which  must  be  decided  by  a  jury  in  each  given  case,  this  office 
has  heretofore  expressed  the  opinion  that  it  does  not  constitute  a  violation 
of  the  law  prohibiting  the  carrying  of  concealed  weapons  to  can-y  a  pistol 
exposed  to  view  in  an  open  top  holster  at  one's  side  or  exposed  to  view  upon 
the  seat  of  an  automobile  by  the  side  of  the  operator. 

Schools;  Sale  of  Abandoned  School  Equipment 

11  December  1951 

G.  S.  115-86  sets  out  the  procedure  for  the  sale  of  school  property  "when 
in  the  opinion  of  the  board,  any  schoolhouse,  schoolhouse  site  or  other  pub- 
lic school  proj^erty  has  become  unnecessary  for  public  school  purposes." 

G.  S.  143-49 (e)  gives  to  the  Division  of  Purchase  and  Contract  the 
authority  "to  sell  all  supplies,  materials  and  equipment  which  are  surplus, 
obsolete  or  unused,"  when  these  supplies,  materials  and  equipment  belong 
to  the  State  government  or  any  of  its  departments,  institutions  and 
agencies. 
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G.  S.  115-91  places  upon  the  county  board  of  education  the  duty  to  pro- 
vide suitable  supplies  for  its  school  buildings  under  its  jurisdiction. 

Construing  the  foregoing  sections  together  it  is  thought  that  the  sale  of 
abandoned  school  equipment  must  conform  to  the  provisions  of  G.  S.  115-86 
and  that  the  Division  of  Purchase  and  Contract  has  no  duty  or  responsi- 
bility with  respect  to  the  sale  of  such  property,  since  the  same  belongs  to 
the  county  board  of  education  and  not  to  the  State  of  North  Carolina  or 
any  of  its  departments,  institutions  and  agencies. 

Corporations;   Powers  of  Attorney;   Acknowledgment; 
Probate  and  Registration 

11  December  1951 

It  would  seem  that  a  power  of  attorney  executed  by  a  corporation  ap- 
pointing an  attorney  in  fact  to  execute  bonds  of  fiduciaries  is  not  required 
to  be  executed  and  acknowledged  in  the  same  manner  as  a  deed  conveying 
real  property. 

G.  S.  55-26(5)  provides  that  a  corporation  may  elect  and  appoint  in  such 
manner  as  it  determines  to  be  proper  all  necessaiy  officers  and  agents. 
Therefore,  it  would  seem  that  the  appointment  may  be  by  the  president, 
any  vice  president,  any  secretary  or  any  department  secretary,  when  there 
is  a  valid  by-law  of  the  corporation  authorizing  appointment  of  agents  and 
attorneys  in  fact  by  such  officers  of  the  corporation. 

G.  S.  47-43.1  provides  that  when  an  instrument  is  to  be  executed  under 
seal  by  an  agent,  the  power  of  attorney  appointing  the  agent  must  have 
been  executed  under  seal. 

G.  S.  47-28  provides  that  power  of  attorney  may  be  recorded  in  the  office 
of  the  register  of  deeds  in  which  the  property  which  it  concerns  is  situate 
if  such  power  of  attorney  relates  to  the  conveyance  thereof;  if  it  does  not 
relate  to  the  conveyance  of  the  property,  then  in  the  county  in  which  the 
attorney  resides  or  the  business  is  to  be  transacted.  It  is  to  be  noted  that 
the  statute  uses  the  word  "may"  instead  of  the  word  "shall." 

It  would  seem  that  a  properly  certified  copy  of  a  power  of  attorney  may 
be  probated  and  recorded  in  lieu  of  the  original  instrument.  However,  it 
is  suggested  that  before  a  clerk  of  the  court  accepts  bonds  executed  by  the 
agent  under  such  a  power  of  attorney,  he  should  satisfy  himself  that  the 
power  of  attorney  has  not  been  revoked. 

It  is  thought  that  it  is  not  necessary  for  the  certificate  of  the  notary 
public  to  use  the  names  of  the  officers  who  executed  a  power  of  attorney 
provided  such  officers  are  referred  to  in  sufficient  language.  It  is  thought 
thai  a  power  of  attorney  is  legal  when  it  provides  that  the  act  to  be  per- 
formed by  the  agent  on  behalf  of  his  principal  is  to  appoint  other  agents 
to  execute  particular  bonds  thus  creating  his  appointee  an  agent  of  his 
principal  and  not  simply  his  own  sub-agent.  It  would  seem  that  a  corpora- 
tion or  an  individual  may  execute  a  valid  power  of  attorney  designating 
any  officer  or  any  employee  of  a  particular  corporation  to  act  as  attorney 
in  fact  under  such  appointment  without  naming  each  individual  who  is  to 
act  as  agent  under  the  appointment. 
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Marriage  Laws 

11  December  1951 

A  nonresident  ordained  minister  may  perform  a  marriage  ceremony  in 
this  State.    There  are  no  registration  requirements  on  this  subject. 

Courts;  Recorders'  Courts;  Reopening  of  Cases  Disposed  of; 
Recordari  and  Certiorari 

12  December  1951 

After  a  plea  of  guilty  has  been  entered  in  a  criminal  case  in  a  county 
recorder's  court  and  a  fine  has  been  imposed  and  paid,  the  judge  may  not 
reopen  such  case  after  the  term  in  which  the  case  was  tried  has  ended. 

Corporations;  Certificates  of  Incorporation;  Acknowledgments  of 
Subscribing  Stockholders  by  Other  Subscribing  Stockholders 

13  December  1951 

The  acknowledgment  of  a  certificate  of  incorporation  by  the  subscrib- 
ing stockholders  as  required  by  G.  S.  55-3  may  not  be  taken  by  one  of  the 
other  subscribing  stockholders  who  is  a  Notary  Public. 

Municipal  Corporations;   Building  Permits;   State  Contracts 

17  December  1951 

Buildings  constructed  by  the  State  or  any  of  its  agencies  or  institutions 
under  plans  and  specifications  approved  by  the  Budget  Bureau  are  not 
subject  to  municipal  inspection,  nor  may  any  fees  be  collected  by  munici- 
palities with  respect  to  such  construction. 

Inheritance  Taxation;   War  Bonds;   Purchase  of  Bonds  by  One 

Person  P.  0.  D.  to  Another;  Inclusion  of  Bonds  in  Estate  of 

Purchaser  for  Administration  Purposes 

19  December  1951 

When  a  testator  has,  prior  to  his  death,  purchased  United  States  bonds 
with  his  own  funds  and  had  those  bonds  issued  in  his  own  name,  payable 
on  death  to  another  individual,  such  bonds  must  be  included  as  part  of  the 
testator's   estate   for    North    Carolina    inheritance   tax   purposes. 

Municipalities;  Power  of  Eminent  Domain;  Damages 

20  December  1951 

When  land  is  subject  to  a  statutory  right  of  way  for  a  railroad,  the 
owner  of  the  fee  may  continue  to  occupy  and  use  the  land  in  any  manner 
not  inconsistent  with  the  full  and  proper  enjoyment  of  the  easement  by 
the  railroad  company.  LUMBER  COMPANY  v.  HINES,  126  N.  C.  254; 
RAILROAD  V.  STURGEON,  120  N.  C.  225;  COIT  v.  OWENBY,  166  N.  C. 
136. 
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When  a  part  of  the  land  subject  to  the  easement  of  the  railroad  com- 
pany is  taken  by  a  municipality  for  street  purposes,  this  subjects  the  land 
to  an  additional  burden  which  amounts  to  a  taking  pro  tanto  for  which 
the  owner  of  the  fee  is  entitled  to  compensation.  HILDEBRAND  v.  TELE- 
GRAPH  COMPANY,  219   N.  C.   402. 

Issuance  of  Licenses  to  Nonresident  Dentist;  Comity  Act 

27   December   1951 

The  North  Carolina  State  Board  of  Dental  Examiners  may,  in  its  dis- 
cretion, issue  a  license  to  practice  dentistry  in  this  State  without  an  ex- 
amination other  than  clinical  to  a  legal  and  ethical  practitioner  of  dentistry 
who  moves  into  North  Carolina  from  another  state,  whose  standard  of 
requirements  is  equal  to  that  of  the  State  of  North  Carolina  and  in  which 
such  applicant  has  conducted  a  legal  and  ethical  practice  of  dentisti'y  for 
a  period  of  five  years  next  preceding  his  removal  to  this  State.  There  is 
no  provision  for  the  issuance  of  a  limited  license  to  a  dentist. 

Legislation  Relating  to  Veterans  of  the  War  in  Korea 

31  December  1951 

The  only  legislation  extending  benefits  to  veterans  of  the  Korean  War 
is  that  set  forth  in  G.  S.  105-3  which  has  the  effect  of  extending  certain 
exemptions  from  inheritance  tax  to  veterans  of  the  Korean  War. 

Motor  Vehicles;   Driver's  License;   Renewal  of  License; 
Thirty  Days  Grace 

2    January    1952 

No  person  whose  operator's  license  has  expired  will  be  convicted  of 
operating  a  motor  vehicle  without  an  operator's  license  if  he  produces 
in  court  a  valid  new  operator's  license  issued  to  him  within  thirty  days 
after  the  expiration  of  his  prior  license. 

Schools;  Obligee  on  Bond  for  Local  Funds  Under  G.  S.  115-366 

2   January   1952 

G.  S.  115-366  (Cumulative  Supplement)  provides  that  persons  authorized 
to  draw  or  approve  school  checks  or  vouchers  on  local  funds  shall  make 
bond  to  protect  the  funds.  The  statute  does  not  state  who  shall  be  the 
obligee  in  such  bond.  Reasoning  by  analogy  from  the  case  of  other  official 
bonds  it  is  thought  that  such  bond  should  be  payable  to  the  State  of  North 
Carolina  for  the  benefit  of  the  county  board  of  education  in  the  case  of 
a  county  administrative  unit  and  for  the  benefit  of  the  city  school  board 
in  the  case  of  a  city  administrative  unit. 
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Divorce;    Modification  of  Alimony  Payments 

3  January   1952 

An  absolute  divorce  based  on  two  years'  separation  will  not  nullify  a 
prior  award  of  alimony  under  any  judgment  or  decree  of  the  Court,  but 
such  award  may  be  subject  to  modification  as  the  ends  of  justice  may 
require,  according  to  the  changed  conditions  of  the  parties. 

Civil  Procedure;  Venue  in  Divorce  Cases;  Removal  of 
Causes  Under  G.  S.  1-83 

3  January  1952 

G.  S.  50-3  provides  that  in  divorce  eases  the  summons  shall  be  return- 
able to  the  court  of  the  county  in  which  either  the  plaintiff  or  defendant 
resides. 

G.  S.  1-83  contains  two  paragraphs.  Under  the  first  paragraph  if  the 
action  is  instituted  in  the  wrong  county,  the  case  may  be  removed  to  the 
proper  county  for  trail  as  a  matter  of  right  provided  the  motion  for  re- 
moval is  made  before  time  for  answering  has  expired  and  before  answer 
or  demurrer  has  actually  been  filed.  In  civil  actions  in  the  Superior  Court 
venue  is  not  jurisdictional.  SMITH  v.  SMITH,  226  N.  C.  506;  McNINN  v. 
HAMILTON,  77  N.  C.  300  and  RILEY  v.  PELLETIER,  134  N.  C.  316. 

Criminal  Procedure;  Presentment;  not  Mandatory  Duty  of  Prosecutor 

to  Send  Bill;  Bastardy;  Validity  of  Second  Indictment  after 

Prior  Indictment  Resulting  in  Verdict  of  Not  Guilty 

4  January   1952 

When  the  grand  jury  makes  a  presentment  of  either  felony  or  mis- 
demeanor, it  is  not  the  mandatory  duty  of  the  solicitor  to  send  a  bill  to 
the  grand  jury  on  such  presentment.  The  solicitor  can  refrain  from 
sending  a  bill  if  he  is  of  the  opinion  that  the  case  cannot  be  successfully 
prosecuted  or  for  any  other  reason  consistent  with  the  administration  of 
justice.  In  most  cases,  the  Superior  Court  has  concurrent  jurisdictions 
with  inferior  courts,  and  on  a  pi'esentment  for  a  misdemeanor,  the  solicitor 
Gould  send  a  bill  to  the  grand  jury  for  such  misdemeanor  if  he  deems  it 
proper.  Where  a  prosecution  for  bastardy  is  instituted  and  results  in  a 
verdict  of  not  guilty,  this  does  not  preclude  a  second  prosecution  for  such 
bastardy  matter  even  though  the  paternity  of  the  child  is  involved  in  the 
first  prosecution. 

Municipal  Corporations;  Reduction  of  City  Limits 

-    '    '  -  7  January  1952 

The  General  Assembly  may,  by  special  act,  reduce  the  territorial  limits 
of  a   municipality. 
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Ad  Valorem  Taxation;  Personal  Property;  Partnership  Property 

7  January   1952 

Under  the  provisions  of  G.  S.  105-304  (2),  personal  property  belonging 
to  a  partnership  must  be  listed  in  the  name  of  the  partnership,  and,  under 
the  provisions  of  G.  S.  105-302,  the  residence  of  a  partnership  for  listing 
purposes  is  the  place  of  its  principal  office  in  this   State. 

Register  of  Deeds;   Recording  Affidavit  Executed  Under 
Provisions  of  G.  S.  45-37(5) 

'  7  January   1952 

Since  the  courts  hold  that  indexing  and  cross-indexing  is  an  essential 
part  of  the  process  of  registration  of  an  instrument  under  G.  S.  161-14, 
it  is  thought  that  it  is  the  duty  of  the  Register  of  Deeds  to  index  and 
cross-index  the  affidavit  made  and  recorded  under  authority  of  the  1951 
amendment  to  G.  S.  45-37(5),  and  that  making  the  notation  on  the  margin 
of  the  instrument  is  not  sufficient  notice  to  protect  the  Register  of  Deeds 
and  the  surety  on  his  bond  from  liability.  Section  1,  Chapter  292,  Session 
Laws  of  1951.    BANK  v.  McKINNEY,  209  N.  C.  688  and  cases  cited. 

Beer  and  Wine;   Holding  Election  in  a  Municipality  After 
A  County-Wide  Election 

9  January  1952 

Construing  together  G.  S.  18-124,  G.  S.  18-126 (a),  G.  S.  18-126 (b)  and 
G.  S.  18-127,  it  would  seem  that  if  a  majority  of  the  voters  of  a  county, 
in  a  county-wide  election,  vote  against  the  legal  sale  of  beer  and  wine, 
that  would  make  illegal  a  sale  of  beer  and  wine  within  a  municipality  in 
that  county  until  another  election  has  been  held  in  the  city  in  conformity 
with  the  provisions  of  G.  S.  18-127,  even  though  at  a  previous  election 
held  in  the  municipality  within  that  county,  after  the  holding  of  a  previous 
county-wide  election,  a  majority  of  the  votes  cast  were  for  the  legal  sale 
of  beer  and  wine. 

Register  of  Deeds;  Term  for  Which  a  Vacancy  Appointment  is  Made 

9  January  1952 

A  vacancy  annointment  to  the  office  of  Register  of  Deeds  should  be  made  j 
for  the  unexpired  term  of  the  incumbent. 

Counties;    Regulation    of    Hours   for   Drive-in    Theatres 
Outside  o^  Municipalities 

9  January  1952 

Boards  of  County  Commissionei-s  have  no  police  jurisdiction  and  are 
not  authorized  to  regulate  opening  and  closing  hours  of  drive-in  theatres 
located  in  the  county. 
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Coroners;  Vacancies  in  Office 

10  January  1952 

Vacancies  in  the  office  of  the  county  coroner  are  filled  by  appointment 
for  the  unexpired  term. 

Municipal  Corporations;   Mayors'  Courts;  Jurisdiction;   Schools; 
Fines  and  Forfeitures 

15  January  1952 

Under  G.  S.  160-13  the  mayor  of  each  city  or  incorporated  town  in 
this  State  is  constituted  an  inferior  court,  and  as  such  court,  within  the 
corporate  limits  of  his  city  or  town,  the  mayor  has  the  jurisdiction  of  a 
justice  of  the  peace  in  all  criminal  matters  arising  under  the  laws  of  this 
State  or  under  the  ordinances  of  such  city  or  town.  Section  13  of  the 
Charter  of  Oakboro  contains  substantially  the  same  provision  for  said 
town    (Chapter  51,  Private  Laws  of  1915), 

Article  IV,  Section  27,  of  the  State  Constitution  gives  to  justices  of  the 
peace  criminal  jurisdiction  in  misdemeanors  where  the  punishment  can- 
not exceed  a  fine  of  $50  or  imprisonment  for  thirty  days.  G.  S.  7-129  is 
to  the  same  effect. 

Article  IX,  Section  5,  of  the  State  Constitution,  provides  that  the  clear 
proceeds  of  all  fines  and  forfeitures  shall  be  paid  into  the  County  School 
Fund  of  the  County  in  which  such  fines  and  forfeitures  are  collected. 
BOARD  OF  EDUCATION  v.  HENDERSON,  126  N.  C.  689;  STATE  v. 
MAULTSBY,  139  N.  C.  583;  and  BOARD  OF  EDUCATION  v.  HIGH 
POINT,  213  N.  C.  636. 

Municipalities;  Authority  to  Pass  Ordinance  as  to  Railroad 
Property  and  the  Repair  of  Grade  Crossings 

16  January  1952 

G.  S.  160-200(8),  (18)  and  (26)  and  G.  S.  160-54-55  give  municipalities 
abundant  authority  to  pass  ordinances  regulating  the  keeping  of  railroad 
property  in  a  sanitary  condition  and  requiring  railroad  companies  to  re- 
pair and  even  to  eliminate  grade  crossings. 

Criminal  Law;  Punishment;  Minimum  and  Maximum  Fine;  Authority 
to  Remit  Fine  and  Impose  Court  Costs 

17  January   1952 

Where  the  statute  fixes  the  minimum  and  maximum  fine  for  an  offense, 
the  Court  has  no  authority  to  impose  a  lesser  fine  or  no  fine  at  all. 

Criminal  Law;  Compounding  Crimes 

17   January   1952 

At  common  law,  misdemeanors  inflicting  private  injuiy  could  not  be 
the  subject  of  an  indictment  for  compounding  a  misdemeanor.    Our  black- 
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mail  statute  applies  only  to  threats  or  menaces  submitted  in  writing  or  to 
other  threats  or  menaces  for  the  purpose  of  obtaining  money  or  property, 
which  threats  involve  indictment  for  a  crime  punishable  by  death  or  im- 
prisonment in  the  State's  Prison. 

Adoption;    Stepchild;   Illegitimate  Child  as  Stepchild 

17  January   1952 

An  illegitimate  child  is  not  a  stepchild  within  the  adoption  statutes  so 
as  to  permit  waiver  of  interlocutory  degree  and  probationary  period. 

Schools;  Attendance  by  Married  Persons;   Compulsory 
Attendance  Laws 

18  January  1952 

A  marx'ied  person  under  twenty-one  years  of  age  is  entitled  to  attend 
the  public  schools  provided  such  person  meets  the  requirements  of  the 
school  in  other  respects.  It  would  seem  that  our  Supreme  Court  has  not 
passed  upon  the  question  of  whether  a  married  person  under  sixteen  is 
subject  to  the  compulsory  attendance  laws.  G.  S.  115-302-305  make  the 
parent,  guardian,  or  other  person  having  charge  of  a  child  under  sixteen, 
guilty  of  a  misdemeanor  for  failure  to  cause  such  child  to  attend  school. 
For  many  purposes  marriage  emancipates  a  child.  Therefore,  it  seems 
doubtful  that  the  parent  or  the  other  spouse  of  such  child  could  be  con- 
victed of  a  violation  of  the  foregoing  statutes. 

Intoxicating  Liquor;  Possession  of  Liquor  in  Locker 

I  BY  Club  Member 

21  January  1952 

In  non-conforming  territory,  it  is  unlawful  for  a  club  member  to  possess 
whiskey  in  a  locker. 

Teachers'  and  State  Employees'  Retirement  System;   Mental  Incom- 
petency OF  Member;  Disability  Retirement;  Payment  of  Benefits 
for  Time  Elapsing  Before  Adjudication  of  Disability 

21  January  1952 

A  mentally  incompetent  person  may  make  application  for  the  benefits  of 
disability  retirement  even  though  such  incompetent  person  is  no  longer  a 
member  in  service.  The  retirement  system,  however,  is  not  liable  to  such 
person  for  benefits  which  would  have  been  made  if  the  application  had 
been  presented  when  the  disability  first  occurred. 

Poll  Tax;  Exemptions;  National  Guardsmen 

21  January  1952 

A  member  of  the  National  Guard  is  not  exempt  from  county  and  muni- 
cipal poll  taxes  by  reason  of  such  membership  unless  such  Guardsman 
has  been  called  into  active  Federal  service  as  a  part  of  the  armed  forces 
of  the  United   States. 
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Schools;  Transfer  of  Students  from  one  Administrative  Unit 
TO  Another;  Tuition 

22  January  1952 

Under  G.  S.  115-214  a  county  board  of  education  may  arrange  with  a 
city  administrative  unit  to  send  children  residing  in  the  county  to  the  city 
schools  if  such  children  are  without  adequate  educational  advantages  and 
the  county  is  authorized  to  pay  to  the  city  administrative  unit  the  actual 
cost  of  the  instruction  of  the  children. 

Under  G.  S.  115-352  (1951  Cumulative  Supplement)  it  is  within  the 
discretion  of  the  State  Board  of  Education,  whenever  it  shall  appear  to 
be  more  economical  for  the  efficient  operation  of  the  schools,  to  transfer 
children  living  in  one  administrative  unit  or  district  to  another  admin- 
istrative unit  or  district  for  the  full  term  of  such  school  without  the 
payment  of  tuition. 

Motor   Vehicles;    Red   Lights;    Privately-Owned   Automobiles 
of  Volunteer  Firemen 

23  January    1952 

Volunteer  firemen  may  use  red  lights  on  the  front  of  their  motor  vehicles 
while  engaged  in  the  official  performance  of  their  duties  as  firemen  if  the 
light  is  installed  so  that  it  can  be  turned  off"  and  not  used  while  the  auto- 
mobile is  being  used  for  private  purposes. 

Public  Health;   Ordinances  of  Local  Board  of  Health;   Publication 

23  January  1952 

The  statute  governing  local  health  units  does  not  lay  down  any  require- 
ments as  to  publication  or  giving  notice  of  ordinances,  but  under  the  gen- 
eral law,  a  reasonable  notice  should  be  given,  and  it  is  considered  that 
publication  of  the  ordinance  once  a  week  for  four  weeks  in  a  newspaper 
circulating  in  the  territory  affected  and  posting  of  the  ordinance  at  the 
courthouse  door  would  give  reasonable  notice. 

Coroners;  Inquests;  View  of  Body 

24  January  1952 

A  coroner's  jury,  after  it  has  been  sworn  and  constituted,  should  view 
the  body  as  an  initial  part  of  the  inquest  proceedings.  The  coroner  then 
can  adjourn  the  hearing  to  a  convenient  place  for  the  purpose  of  taking 
evidence. 

Ad  Valorem  Taxation;   Housing  Projects  Built  by  Lessees  on 

Federally  Owned  Property;  Leasehold  Interest;  Personal 

Property  in  Connection  With  Project 

25  January  1952 

Real  property  owned  by  the  Federal  Government  is  not  subject  to  ad 
valorem   property   taxes.    Personal   property   kept   or   used   in   connection 
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with  a  housing  project  located  on  federally  owned  land  not  within  the 
exclusive  jurisdiction  of  the  United  States  would  be  subject  to  ad  valorem 
property  tax.  Personal  property,  described  above,  kept  or  used  in  con- 
nection with  a  housing  project  located  on  federally  owned  land  within 
the  exclusive  jurisdiction  of  the  United  States  would  not  be  subject  to  ad 
valorem  property  tax.  A  leasehold  interest  in  real  property  located  with- 
in territory  exclusively  within  the  jurisdiction  of  the  United  States  is  not 
subject  to  ad  valorem  property  taxation.  Irrespective  of  whether  or  not 
a  leasehold  interest  is  subject  to  ad  valorem  taxation  as  such,  all  im- 
provements including  buildings  erected  by  the  tenant  on  federally  owned 
land  not  within  the  exclusive  jurisdiction  of  the  United  States  would  be 
subject  to  ad  valorem  property  taxation,  until  such  time  as  such  improve- 
ments became  the  property  of  the  Federal  Government. 


Criminal  Law;  Cruelty  to  Animals;  Penalty  for  Violation 
OF  G.  S.  14-360 

28  January   1952 

G.  S.  14-360  prohibiting  cruelty  to  animals  is  a  general  misdemeanor 
punishable  as  at  common  law,  and  a  sentence  of  six  months  in  jail  to  be 
assigned  to  work  on  the  public  roads  or  highways  is  valid  and  legal 
punishment. 


Motor  Vehicle  Laws;  Hitchhikers 

28  January    1952 

Hitchhikers  may  not  stand  in  the  travel  portion  of  the  highway  and 
solicit  rides  from  drivers  of  private  motor  vehicles. 

Justices  of  the  Peace;   Default  Judgment;  Jurisdiction;   Claim  and 
Delivery;  Fraudulent  Disposal  of  Mortgaged  Property 

29  January  1952 

Under  Rule  8  of  G.  S.  7-149  a  justice  of  the  peace  may  not  enter  a 
judgment  by  default.  Jurisdiction  of  a  justice  of  the  peace  in  claim  and 
delivery  is  limited  by  Article  IV,  Section  27,  of  the  Constitution  to  those 
cases  in  which  the  value  of  the  property  in  controversy  does  not  exceed 
$50.  NOVILLE  V.  DEW,  94  N.  C.  43;  KIGER  v.  HARMON,  113  N.  C. 
406;  KISER  v.  BLANTON,  123  N.  C.  400;  SINGER  SEWING  MACHINE 
COMPANY  V.  BURGER,  181  N.  C.  241.  See  also  North  Carolina  Practice 
and  Procedure  in  Civil  Cases  by  Mcintosh,  p.  962. 

The  offense  of  fraudulently  disposing  of  mortgaged  px'operty  is  a  mis- 
demeanor punishable  in  the  discretion  of  the  court.  Therefore,  in  such 
case  a  justice  of  the  peace  can  sit  only  as  a  committing  magistrate.  STATE 
V.  JONES,  83  N.  C.  657  is  over-ruled  by  an  amendment  to  the  statute. 
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Counties;  County  Finance  Act;  Issuance  of  Bonds  for  County 
Agriculture  Fair 

29  January  1952 

County  bonds  cannot  be  issued  for  the  purpose  of  acquiring'  a  cite  and 
the  erection  of  an  agriculture  fair  building  as  the  statute  does  not  authorize 
bond  issues  for  this  purpose. 

County-Municipal   Recorders'   Courts;    Extension   of  Jurisdiction 
TO  Include  Domestic  Relations  Activities  and  Divorce  Actions 

31    January    1952 

There  is  no  legal  authority  to  extend  the  jurisdiction  of  a  County- 
Municipal  Recorder's  Court  so  as  to  include  in  such  jurisdiction  the 
authority  to  act  as  a  Domestic  Relations  Court  or  to  try  divorce  actions. 


Income  Taxes;  Deduction  for  Contributions  to  Public  Schools 

4    February   1952 

Contributions  to  the  trustees  of  the  city's  public  school  system  or  to 
the  city  or  county  board  of  education  for  use  exclusively  in  the  educa- 
tional program  of  the  public  schools  of  the  city,  are  deductible  from  gross 
income  in  determining  the  donor's  income  tax  liability  to  the  state. 

Contributions  to  a  foundation  organized  and  operated  exclusively  for 
educational  purposes,  no  part  of  the  income  from  M^hich  inures  to  the 
benefit  of  any  individual  or  stockholder,  may  be  deducted  from  gross  in- 
come in  determining  the  donor's  income  tax  liability  to  the  state  provided 
the  total  deductions  claimed  on  account  of  contributions  do  not  exceed 
amount  specified  in   Section  322(9)    of  the  Revenue  Act. 

Municipalities;   Use  of  Funds  Acquired  under  the  Powell  Bill 

6  February  1952 

It  would  seem  that  improvement  of  its  street  lighting  system  goes  be- 
yond the  purposes  for  which  funds  received  by  a  municipality  under  the 
Powell  Bill  may  be  expended.  Such  use  seems  not  to  be  included  in  the 
expression  "other  necessary  appurtenances",  as  that  term  is  used  in  Sec- 
tion 3  of  the  Act  (Chapter  260  Session  Laws  of  1951). 

Income  Taxation;  Who  Must  File  Returns 

-^-   -    '  ■  6  February  1952 

Every  resident  professional  individual  or  person  in  business  with  a  gross 
income  of  $5,000  or  more  must  file  an  income  tax  return  irrespective  of 
whether  such  person  has  any  net  income. 
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Income  Tax  Returns;  Fiduciaries;  Executors  and  Administrators 

6  February  1952 

A  fiduciary  is  required  to  file  an  income  tax  return  with  respect  to  net 
income  received  which  did  not  become  distributable  during  the  income 
year  in  all  cases  where  such  net  income  exceeded  the  personal  exemption 
of  $1,000.00. 

A  beneficiary  of  an  estate  must  include  in  his  gross  income  for  income 
tax  I'eturn  purposes  all  net  income  of  the  estate  actually  received  by  him 
or  distributable  to  him  during  the  income  year. 

Pursuant  to  the  Revenue  Act,  a  fiduciary  must  file  an  income  tax  re- 
turn, in  the  nature  of  an  information  return,  even  though  no  tax  is  owed 
by  the  fiduciary  in  his  fiduciary  capacity. 

Motor  Vehicles;  License  Plates 

6  February  1952 

One  who  drives  an  automobile  upon  the  highways  after  January  31, 
in  any  year  without  having  properly  attached  to  the  automobile  the 
license  plates  for  such  year,  is  guilty  of  a  misdemeanor  and  may  be  fined 
notwithstanding  the  fact  that  he  has  purchased  such  license  plates. 


Municipal  Corporations;   Furnishing  Water  to  Non-Resident 

Consumers  and  Rates  to  Consumers  Outside 

Corporate  Limits 

7  February  1952 

G.  S.  160-255  expressly  authorizes  municipalities  to  furnish  water  to 
persons  desiring  the  same  and  living  outside  the  corporate  limits,  where 
such  service  is  available.  G.  S.  160-256  specifically  provides  that  for 
service  supplied  outside  the  corporate  limits,  the  governing  body  may  fix 
a  different  rate  from  that  charged  within  the  corporate  limits.  In  CON- 
STRUCTION COMPANY  V.  RALEIGH,  230  N.  C.  365,  our  court  held 
that  the  matter  of  furnishing  water  to  consumers  outside  the  city  is  en- 
tirely one  of  contract. 


Jurors;  Exemption  op  Honorary  Members  of  National  Guard 
From  Jury  Duty 

8  February  1952 

Any  person  desiring  to  become  an  honorary  member  of  the  National 
Guard  may  do  so  by  contributing  an  amount  of  not  less  than  $10.00  per 
annum  to  any  National  Guard  Unit  in  this  State.  By  making  such  con- 
tribution, such  person  is  exempt  from  jury  duty  so  long  as  he  makes 
such  annual  contribution.  The  number  of  honorary  members  is  limited  to 
25  per  National  Guard  Unit. 
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A. B.C.  Act;  Disposition  of  Funds  for  Law  Enforcement;  Supple- 
menting Salary  of  City  Police  Officer;  Expending  Funds 
FOR  Two-Way  Radio 

8  February  1952 

A. B.C.  funds  may  be  used  in  part  to  supplement  the  salary  of  a  police 
officer  of  a  municipality. 

A. B.C.  funds  may  be  used  in  part  to  equip  law  enforcement  officers'  auto- 
mobiles with  receiving-  and  transmitting:  radio  sets  used  in  connection 
with  law  enforcement. 

Income  Tax;   Retirement  Pay;  Retirement  Systems  of  Other 
States;  No  Exemption 

11  February  1952 

Compensation  received  by  a  resident  of  this  State  in  the  form  of  retire- 
ment benefits  received  from  another  State  are  not  exempt  from  income 
taxation  in  this  State  merely  because  the  compensation  was  received  in 
the  form  of  retirement  benefits. 

Marriage  Laws;  Validity  of  Marriage  Ceremony  Performed  Outside 

OF  County  Where  License  Issued;  to  What  County 

Marriage  License  Returned 

12  February  1952 

A  marriage  is  not  invalid  because  solemnized  without  a  license  or  under 
an  illeg-al  license  if  valid  in  other  respects.  STATE  v.  PARKER,  106  N.  C. 
711;  MAGGETT  v.  ROBERTS,  112  N.  C.  71. 

It  would  seem  that  under  the  provisions  of  G.  S.  51-18  and  51-19  a  mar- 
riage license  is  required  to  be  returned  after  the  ceremony  has  been  per- 
formed to  the  Office  of  the  Register  of  Deeds  where  it  was  issued.  If  the 
ceremony  is  actually  performed  in  a  county  other  than  that  in  which  the 
license  is  issued,  the  officiating  minister  may  be  subject  to  the  penalties 
prescribed  in  G.  S.  51-7,  but  the  marriage  of  the  parties  is  valid. 

Ad  Valorem  Taxes;  Farm  Produce 

12  February  1952 

Foods,  such  as  frozen  beef,  frozen  poultry  and  powdered  milk  are  not 
farm  produce  within  the  meaning  of  G.  S.  105-306  and  G.  S.  105-316. 
Butter  produced  on  the  farm  from  which  the  milk  came  is  farm  produce 
within  the  meaning  of  these  statutes.    Creamery  butter  is  not  farm  produce. 

License  Tax;  Municipal  Corporations;  Taxicabs;  Franchises 

14  Febniary  1952 

The  only  proper  method  for  a  city  to  tax  taxicabs,  except  so  far  as  ad 
valorem  taxes  are  concerned,  is  to  levy  a  direct  tax  with  respect  thereto 
as  provided  by  G.  S.  20-97  and  such  tax  must  not  exceed  $16.00  per  taxi- 
cab  per  year. 
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County  Commissioners;  Hospitals;  Authority  of  County  Commissioners 
TO  Create  Board  of  Trustees  for  Management  of  County  Hospital 

15  February  1952 

A  board  of  county  commissioners,  in  maintaining'  and  operating  a  county 
hospital,  may  delegate  such  maintenance  and  management  to  the  board  of 
trustees  as  provided  by  the  Hospital  Financing  Act. 

Inheritance  Taxes;  Building  and  Loan  Stock;  Joint  Bank  Deposits; 
Husband  and  Wife;  No  Contribution  by  Wife 

15  February  1952 

Where  a  husband  and  wife  have  building  and  loan  stock  or  bank  deposits 
in  their  joint  names,  the  money  for  such  stock  or  deposits  having  been 
furnished  by  the  husband  and  the  husband  dies,  all  of  the  stock  and  all 
of  the  bank  deposits  would  be  subject  to  State  inheritance  taxes. 

Powell  Bill;  Expenditure  of  Funds  for  Purchase  of  Tractors  and 
Mowing  Machines  and  Maintenance  of  Streets 

18  February  1952 

Powell  Bill  funds  may  be  spent  for  the  purchase  of  a  tractor  and  mow- 
ing machine  for  use  on  city  streets  and  for  maintenance  of  city  streets. 
Justices  of  the  Peace;  Dismissing  Cases  at  Request  of  Prosecutor 
It  is  not  proper  for  a  magistrate  to  withdraw  a  warrant  at  the  request 
of  the  prosecuting-  witness  if  it  appears  clear  to  the  magistrate  that  some 
criminal  law  has  been  violated. 

Arrests;  Responsibility  of  County  for  Examination  of 
Prisoners  Arrested  on  Criminal  Charge 

18  February  1952 

Counties  are  responsible  for  authorized  medical  attention  to  prisoners 
arrested  for  violation  of  State  laws  by  city  police  as  well  as  county  officers. 

Schools;  Transfer  of  Use  of  Abandoned  School  Building  to 
County  Commissioners 

19  February  1952 

G.  S.  115-86  pi'ovides  that  when  in  the  opinion  of  the  County  Board  of 
Education  any  schoolhouse,  schoolhouse  site  or  other  public  school  property 
in  a  county  administrative  unit  has  become  unnecessary  for  school  pur- 
poses, the  board  may  sell  the  property  at  public  auction  by  complying  with 
the  provisions  of  the  statute. 

G.  S.  115-95  provides  that  it  shall  be  the  duty  of  the  county  board  of 
education  to  encourage  the  use  of  the  county  school  buildings  for  civic  or 
community  meetings  of  all  kinds  that  may  be  beneficial  to  the  members 
of  the  community.    It  would  seem  that  instead   of  selling  an  abandoned 
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school  building  under  the  provisions  of  G.  S.  115-86,  the  county  board  of 
education  would  have  the  authority  to  permit  the  county  commissioners 
to  remove  the  building  to  the  courthouse  site  and  use  the  same  for  public 
purposes  until  such  time  as  the  board  of  education  might  decide  to  sell 
the  property  as  provided  by  the  statute. 

Municipal  Corporations;   Counties;   County  Commissioners;   Liability 

OF  County  Commissioners  for  Medical  Treatment  and 

Hospitalization  of  Prisoner 

19  February  1952 

Where  a  prisoner  escapes  from  the  county  workhouse  and  is  apprehended 
in  a  dangerously  ill  condition,  and  upon  the  advice  of  a  physician  is  taken 
to  a  hospital,  the  prisoner  is  still  in  the  custody  of  the  county,  and  the 
county  is  liable  for  the  doctor's  bills  and  hospital  bills  incurred. 

Elections;  Appointment  of  Members  of  County  Board  of  Election; 
Recommendations  by  County  Executive  Committees 

20  February   1952 

The  State  Board  of  Elections  is  authorized  to  appoint  County  Board  of 
Elections  not  more  than  two  of  whom  shall  belong  to  any  one  political 
party.  The  State  Chairman  of  each  political  party  has  a  right  to  recom- 
mend to  the  State  Board  of  Elections  the  names  of  three  electors  in  each 
county  for  such  offices  and  it  is  the  duty  of  the  State  Board  of  Elections 
to  appoint  said  county  board  from  the  names  thus  recommended.  In  order 
to  meet  the  requirements  of  the  statute,  it  is  important  that  the  State 
Chairman  of  each  political  party  shall  recommend  as  many  as  three  electors 
to  the  State  Board  of  Elections. 

Fees  of  Constables 

21  February  1952 
Township  constables  receive  the  same  fees  as  sheriffs. 

Inheritance  Taxes;  United  States  Savings  Bonds;  Gifts 

25  February  1952 

United  States  Savings  Bonds  purchased  by  a  decedent,  registered  in  the 
name  of  his  child,  delivered  by  him  to  his  child  as  a  Christmas  present, 
thereafter  redelivered  by  the  child  to  the  decedent  and  placed  by  the 
decedent  in  his  safety  deposit  box,  are  not  subject  to  the  North  Carolina 
inheritance  tax  unless  the  gift  was  made  in  contemplation  of  death. 

A  gift  completed  by  delivery  more  than  three  years  prior  to  the  decedent's 
death  is  not  subject  to  North  Carolina  inheritance  tax. 

When  the  decedent  has  followed  for  many  years  the  practice  of  deliv- 
ering United  States  Savings  Bonds  to  his  child  as  a  Christmas  present,  the 
child  being  registered  as  the  sole  payee,  the  bonds  are  not  subject  to  the 
North  Carolina  inheritance  tax  in  the  absence  of  evidence  supporting  the 
statutory  presumption  concerning  gifts  in  contemplation  of  death. 
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Ad  Valorem  Taxation;  House  Located  on  Corporate  Limits; 
Bedroom  in  City  Limits 

26  February  1952 

When  a  part  of  a  house  including  the  bedroom  is  situated  within  the 
corporate  limits  of  a  city,  the  resident  living  there  and  occupying  the  bed- 
room would  be  a  resident  of  the  City.  As  a  resident  of  the  City,  he  would 
be  subject  to  all  the  liabilities  and  entitled  to  all  of  the  privileges  of  a  city 
resident.  At  the  same  time,  the  fact  that  he  was  a  resident  of  the  city 
would  not  entitle  him  to  have  services  furnished  him  with  respect  to  prop- 
erty beyond  the  city  limits  any  more  or  to  any  greater  degree  than  any 
other  citizen   of  the  city  who   owns   property  beyond  the   city  limits. 

As  a  resident  of  the  city,  nothing  else  appearing,  and  none  of  the  condi- 
tions existing  which  would  bring  his  personal  property  within  the  exemp- 
tions set  out  in  G.  S.  105-302,  his  tangible  personal  property  would  be  sub- 
ject to  city  ad  valorem  property  tax.  None  of  the  real  property  located 
outside  of  the  city  limits  could  be  taxed  by  the  city,  and  it  would  be  proper 
for  the  city  to  tax  only  that  portion  of  the  real  property  lying  within  the 
city  limits. 


Municipal  Corporations;  Ordinances;  Signs  and  Billboards 

28  February  1952 

A  municipality  has  the  authority  to  regulate  the  erection  of  billboards 
and  signs. 

,      Schools;  Special  Election  for  Local  Supplements;  Functions 
OF  County  Commissioners 

28  February  1952 

There  seems  to  be  no  statutory  provision  requiring  a  special  election  for 
local  supplements  under  G.  S.  115-188  to  be  held  at  any  particular  time 
before  or  after  another  election.  Under  the  decisions  in  BOARD  OF  EDU- 
CATION V.  COMMISSIONERS  OF  YANCEY  COUNTY,  189  N.  C.  650, 
and  KEY  v.  BOARD  OF  EDUCATION,  170  N.  C.  125,  it  would  seem  that 
the  duties  of  the  county  commissioners  in  calling  an  election  for  local  sup- 
plements are  purely  ministerial;  while  it  is  discretionary  with  the  Board 
of  Education  as  to  whether  it  will  approve  and  endorse  the  petition  and 
present  the  same  to  the  covmty  commissioners  with  a  request  that  the  elec- 
tion be  called.  It  would  also  seem  that  the  Board  of  County  Commissioners 
does  not  have  the  power  to  change  the  amount  of  proposed  tax. 

Courts;  Municipal  Recorder's  Court;  Right  to  Jury  Trial 

29  February  1952 

Where  the  statute  provides  that  upon  demand  for  jury  trial  in  a  re- 
corder's court,  a  jury  shall  be  summoned  and  the  procedure  followed  as 
provided  for  jury  trials  before  justices  of  the  peace.    It  is  mandatory  that 
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the  jury  trial  be  granted,  and  in  the  absence  of  an  enabling  statute,  the 
judge  of  the  recorder's  court  cannot  transfer  the  case  to  the  Superior  Court 
for  a  jury  trial. 


Old  Age  Assistance;  Chapter  1019;  Liens  and  Claims  Against 
Estates  of  Beneficiaries 

29  February  1952 

If  the  estate  of  a  deceased  beneficiary  of  Old  Age  Assistance  is  insolvent 
and  it  will  cost  more  than  the  amount  of  the  claim  to  go  through  the 
process  of  administration,  the  county  attorney  is  justified  in  investigating 
the  facts  and  making  a  report  to  the  welfare  department  and  county  com- 
missioners and  proceeding  no  further  with  such  claim. 


Foreign  Corporations;  Domestication  in  North  Carolina; 
Wines;  Wholesale  Distributors 

'  29  February  1952 

A  foreign  cooperative  organization  is  required  to  domesticate  in  North 
Carolina  under  the  provisions  of  G.  S.  55-118,  as  a  prerequisite  to  the 
right  to  do  business  in  this  state. 

It  is  also  necessary  for  a  foreign  cooperative  dealing  in  wines  to  have  its 
products  approved  by  the  State  Board  of  Alcoholic  Control  and  to  secure 
a  wholesaler's  license  in  conformity  with  the  provisions  of  G.  S.  18-69  and 
to  pay  the  taxes  set  out  in  G.  S.  18-83. 


Intoxicating  Liquor;  Sale  op  Automobile;  Seizure  of  Illegal 
Liquor;  Driver  of  Car  Unknown 

3  March  1952 

Where  an  automobile  is  seized  for  transporting  illegal  liquor,  and  the 
operator  of  the  automobile  escapes  and  is  unknown,  the  automobile  can  be 
sold  under  the  article  dealing  with  abandoned  property,  which  is  Article 
2  of  Chapter  15  of  the  General  Statutes. 


Civil  Procedure;  Claim  and  Delivery;  Jurisdiction  of  Justice 
OF  THE  Peace;  Execution 

4  March  1952 

A  justice  of  the  peace  has  concurrent  jurisdiction  with  the  Superior 
Court  in  civil  actions  not  founded  upon  contract  wherein  the  value  of  the 
property  in  controversy  does  not  exceed  $50.  North  Carolina  Constitution, 
Article  IV,  Section  27;  G.  S.  7-122.  Judgment  by  default  may  not  be  taken 
in  the  court  of  a  justice  of  the  peace.  G.  S.  7-149(8).  G.  S.  7-170  provides 
that  execution  may  be  issued  on  a  judgment  rendered  in  the  court  of  a 
justice  of  the  peace  at  any  time  within  one  year  after  the  rendition  thereof 
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and  that  the  execution  shall  be  returnable  sixty  days  from  the  date  of 
same.  G.  S.  1-313(4)  provides  that  if  an  execution  is  for  the  delivery  of 
the  possession  of  personal  property  it  shall  require  the  officer  to  deliver 
the  possession  of  the  same,  particularly  describing  it,  to  the  party  entitled 
thereto  and  may  at  the  same  time  require  the  officer  to  satisfy  the  costs 
out  of  the  personal  property  of  the  defendant. 

In  KISER  v.  BLANTON,  123  N.  C.  400,  our  court  held  that  after 
default  and  refusal  a  mortgagee  of  personal  property  may  sue  in  the  court 
of  a  justice  of  the  peace  for  the  possession  of  the  mortgaged  property, 
provided  the  value  of  the  property  does  not  exceed  $50.00. 


Municipal  Corporations;  Police  Officer;  Arrest  Outside  of  Corporate 
Limits;  Arrest  Without  Warrant;  Arrest  Fees 

4  March  1952 

A  policeman  of  a  town  may  be  deputized  by  the  sheriff  or  other  law^ful 
officer  to  go  with  him  and  make  an  arrest  outside  the  corporate  limits  of 
a  town;  such  an  arrest  can  be  made  without  a  warrant  where  a  crime  is 
committed  in  the  presence  of  such  officers,  and  it  is  thought  that  a  police- 
man who  is  duly  deputized  and  makes  an  arrest  outside  the  corporate 
limits  would  be  entitled  to  fees  as  a  witness  and  for  such  arrest  since  the 
arrest  occurs  outside  his  own  territory  or  boundaries. 


Election  Laws;  Absentee  Ballots 


6  March  1952 


The  law  providing  for  persons  under  21  years  of  age  to  participate  in 
an  election  applies  only  to  primary  elections.  If  a  person  becomes  21  years 
of  age  between  the  date  of  a  primary  and  a  general  election,  such  person 
may  register  and  vote  in  such  primary  election. 

Absentee  ballots  may  not  be  used  in  a  local  referendum. 

Municipal  Corporations;   Extension  of  Corporate  Limits;   Effect  of 
Extension  on  Ownership  of  Sewerage  System  Installed  by 
Private  Persons;  Legal  Advertisement;  Advertise- 
ment of  Legal,  Notices  in  Local  Newspapers 

6  March  1952 

A  municipality,  upon  extending  its  corporate  limits,  may  purchase  sew- 
erage facilities  which  have  been  installed  by  private  persons  within  the 
area  annexed. 

A  newspaper  with  a  general  circulation  to  paid  subscribers  and  admitted 
to  the  United  States  mail  as  second-class  mail  matter  in  a  municipality 
would  be  a  proper  newspaper  in  which  to  publish  legal  advertisement  even 
though  the  newspaper  is  actually  printed  outside  the  municipality. 
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Innkeeper;  Posting  Copy  op  Article  1,  Chapter  72  of  the  General 
Statutes  in  Guest  Rooms  and  Office 

7  March  1952 

In  HOLSTEIN  v.  PHILLIPS,  146  N.  C.  366,  our  court  defined  an  inn 
as  a  public  house  of  entertainment  for  all  who  choose  to  visit  it  and  where 
all  transient  persons  who  may  choose  to  come  will  be  received  as  guests 
for  compensation.  The  court  pointed  out  that  the  difference  between  a 
boarder  and  a  guest  is  that  a  guest  is  a  transient  person  who  stops  at  an 
inn  as  a  traveler  or  wayfaring  man,  while  a  boarder  is  one  who  seeks 
accommodation  with  a  view  to  permanency  and  makes  the  place  his  home 
for  the  time  being.  The  case  further  held  that  when  the  provisions  of 
Article  1,  Chapter  72,  of  the  General  Statutes  have  not  been  complied  with, 
an  innkeeper's  responsibility  is  the  same  in  North  Carolina  as  at  common 
law.  It  would  seem  that  the  statute  should  be  complied  with  in  the  case 
of  all  persons  who  hold  themselves  out  to  the  public  as  being  engaged  in 
the  business  of  operating  a  place  where  all  transient  persons  who  may 
choose  to  come  will  be  received  as  guests  for  compensation,  whether  the 
place  is  called  a  hotel,  an  inn,  a  tourist  court  or  a  guest  home. 


Ad  Valorem  Taxation;  Garnishment;  Right  of  City  to  Garnish 

7  March  1952 

A  city  is  authorized  to  use  garnishment  proceedings  for  collecting  city 
ad  valorem  taxes  in  the  same  manner  as  a  county. 

Guardians;  Appointment  of,  by  Clerk  of  the  Court 

10  March  1952 

A  Clerk  of  the  Superior  Court  has  authority  to  appoint  a  guardian  for 
mentally  disordered  persons  after  a  determination  by  a  jury  that  such 
persons  are  mentally  defective  or  where  the  issue  of  insanity  was  before 
the  Court  in  either  a  civil  or  criminal  case.  G.  S.  35-3  also  allows  appoint- 
ment of  guardian  for  the  mentally  defective  upon  receipt  by  the  Clerk 
of  a  certificate  from  the  superintendent  of  a  hospital  for  the  insane,  de- 
claring that  the  person  so  confined  is  mentally  defective. 

Motor  Vehicles;  Stop  Signs;  Justices  of  the  Peace 

10  March  1952 

When  a  stop  sign  has  been  erected  by  the  proper  authorities  at  a  high- 
way intersection  outside  of  the  corporate  limits  of  a  municipality,  the 
failure  of  the  operator  of  a  vehicle  to  stop  at  such  intersection  in  accord- 
ance with  the  sign,  is  a  misdemeanor  punishable  by  a  fine  of  not  more 
than  $10.00  or  imprisonment  for  not  more  than  ten  days.  The  offense  is 
within  the  jurisdiction  of  a  Justice  of  the  Peace  in  whose  county  it  was 
committed. 
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Powell  Bill;  Application  of  Funds  for  Measuring  Streets 

13  March  1952 

The  Powell  Bill  funds  may  be  used  foi*  making  a  survey  of  the  city 
streets  when  the  survey  is  to  be  used  as  basic  information  and  data  for 
the  construction  and  maintenance  of  such  streets. 

Schools;  Admission  of  Pupil;  Determination  of  Racial  Qualifications 

13  March  1952 

The  school  principal  and  district  school  committee  in  a  county  adminis- 
trative unit  determines  as  a  matter  of  fact  whether  or  not  a  child  applying 
for  admission  to  school  has  the  racial  qualifications  for  admission  to  such 
school.  The  County  Board  of  Education  is  the  final  authority  in  the  matter 
in  the  event  of  an  appeal  from  the  decision  of  the  local  committee  and 
principal. 

Motor  Vehicles;  Driving  Drunk;  Rural  Mail  Carrier; 
Penalties  Which  May  Be  Enforced 

14  March  1952 

A  person  engaged  in  carrying  the  mail,  when  convicted  of  driving  under 
the  influence  of  intoxicating  liquor,  can  be  fined  or  imprisoned  in  the  same 
manner  and  to  the  same  extent  as  any  other  defendant.  The  cancellation 
of  his  private  drivers'  license  would  not  prevent  him  from  continuing  to 
carry  United  States  mail  if  permitted  by  the  postal  authorities  to  do  so, 
as  he  does  not  have  to  have  a  North  Carolina  driver's  license  in  order  to 
drive  the  vehicle  carrying  United  States  mail. 

License  Tax;  Municipal  Corporations;  Peddlers;  Occasional  Sales  by 
Route  Salesman  Who  Ordinarily  Fills  Orders;  Section  121. 

14  March  1952 

An  occasional  sale  by  an  agent,  engaged  in  delivering  goods  previously 
sold  by  his  principal,  does  not  constitute  peddling.  One,  however,  who 
makes  a  practice  of  selling  while  delivering  goods  previously  bought  is  a 
peddler. 

Schools:  Election  for  the  Abolition  of  Special  School  Tax; 
Sufficiency  of  Petition 

17  March  1952 

When  a  petition  for  the  abolition  of  a  special  school  tax  has  been  pre- 
sented to  the  County  Board  of  Education  under  the  provisions  of  G.  S. 
115-193  (1951  Cumulative  Supplement)  and  it  is  ascertained  that  the 
petition  does  not  contain  sufficient  signatures,  it  is  thought  that  the  petition 
cannot  be  withdrawn  and  additional  names  added.  Instead  it  seems  safer 
for  the  petitioners  to  prepare  and  present  a  new  petition  containing  the 
names  of  the  requisite  number  of  qualified  voters. 
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Public  Health;   County  Health  Department;  Validity  of  Ordinance 

Regulating  Private  and  Semi-Private  Water  Supplies 

in  Forsyth  County 

17  March  1952 

Ordinances  of  a  municipal  corporation  or  of  a  county  board  of  health 
are  presumed  to  be  constitutional  and  valid  unless  clearly  show^n  to  be 
otherwise. 

Guardians;  Clerk  Superior  Court;  Discretion  As  to  Person 
Appointed  Guardian 

17  March  1952 

A  Clerk  of  the  Superior  Court  has  the  right  to  appoint  any  person  as  a 
guardian  for  an  insane  person  v^^ho,  in  the  judgment  of  the  Clerk,  would 
serve  the  best  interest  of  such  incompetent  person. 

Marriage  Lav^s;  Degrees  of  Kinship;  First  Cousins  May  Marry 

17  March   1952 
First  cousins  may  legally  be  married  in  North  Carolina. 

Municipalities;  Pow^ell  Bill;  Use  of  Funds  for  Curbs, 
Gutters  and  Storm  Sewers 

19  March  1952 

Powell  Bill  funds  can  be  used  for  the  purpose  of  constructing  curbs 
and  gutters  on  streets  which  are  not  maintained  by  the  State  Highway 
and  Public  Works  Commission.  Such  funds  cannot  be  used  for  the  con- 
struction of  storm  sewers  unless  the  storm  sewers  are  a  necessary  part 
of  the  street  or  highway  in   any  particular  instance. 

Municipalities;  State  Maintained  Highways;  Municipal 
Ordinances;  Regulating  Traffic 

19  March  1952 

Municipalities  have  the  right  to  adopt  and  impose  ordinances  regulating 
the  illegal  parking,  turning  around  in  the  middle  of  the  block,  crossing 
double  yellow  line  in  center  of  street,  and  for  round  turns  at  intersection 
under  traffic  signal  on  state  maintained  highways  to  the  same  extent  that 
they  can  on  other  streets  and  highways  in  a  municipality. 

Criminal  Law;  G.  S.  14-128;  Duty  of  Enforcement 

20  March  1952 

There  is  no  law  or  statute  which  makes  it  the  particular  and  specific 
duty  of  any  certain  official  or  person  to  initiate  prosecutions  and  see  that 
G.  S.  14-128  is  enforced  and  carried  out.  Any  citizen  or  health  officer  can 
swear  out  a  warrant  and  initiate  a  prosecution  for  an  alleged  violation  of 
this  statute. 
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Criminal  Law;  Anti-Closed  Shop  Statute;  Indictment  of  Strikers 
Who  Prevent  Entrance  of  Persons  Desiring  to  Work 

20  March  1952 

The  Anti-Closed  Shop  Act  relates  to  conditions  of  employment  or  condi- 
tions in  a  contract  of  employment  that  are  prohibited,  and  this  Act  will 
not  support  an  indictment  wherein  physical  acts  of  violence  in  connection 
with  strikes  compose  the  description  of  the  offense. 

Deeds  and  Conveyances;  Restraints  Against  Alienation 

20  March  1952 

Restrictive  covenants  in  deeds  which  are,  in  effect,  restraints  against 
alienation  are  void  as  against  public  policy.  BUCKNER  v.  HAWKINS, 
230  N.  C.  99. 

Religious   Societies;    Churches;    Organization;    Incorporation 

21  March  1952 

A  church  or  religious  society  may  organize  by  entering  into  voluntary 
articles  of  agreement  as  to  creed  and  church  government  or  it  may  secure 
a  charter  or  certificate  of  incorporation. 

Constables;  Service  of  Process;  Amercement 

24  March  1952 

Constables  and  other  officers  who  refuse  to  serve  process  after  receiving 
same  from  a  justice's  court  are  subject  to  a  penalty  of  forfeiting  $100.00 
for  each  neglect  or  refusal. 

Clerks  Superior  Court;   Commissions  Allowed  Representatives,  G.  S. 

28-170;  Compensation  of  Person  Holding  Sale,  G.  S.  1-339.11, 

Subsection   (b) 

26  March  1952 

It  is  not  mandatory  that  any  compensation  be  fixed  by  the  Clerk  in  the 
case  of  an  administrator  or  executor  selling  land  in  a  special  proceeding 
before  the  Clerk,  but  the  Clerk  may  fix  his  compensation,  and  if  he  does 
fix  such  compensation,  commissions  thereon  for  the  same  sale  should  not 
thereafter  be  allowed  pursuant  to  G.  S.  28-170.  The  judicial  sales  section, 
G.  S.  1-339.11,  Paragraph  (b),  does  not  contemplate  additional  compensa- 
tion but  rather  presents  an  alternative  as  to  the  time  of  fixing  com- 
pensation. 
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Double  Office  Holding;  Justice  of  the  Peace;  Jailer;  Chairman, 
County  Board  of  Elections 

26  March  1952 

A  county  jailer  is  not  a  public  officer  within  the  meaning  of  Article  XIV, 
Section  7,  of  the  Constitution,  which  prohibits  double  office  holding.  A 
justice  of  the  peace  is  exempt  from  this  section  of  the  Constitution.  A 
deputy  sheriff  and  a  chairman  of  a  county  board  of  elections  are  public 
officers. 


Election  Laws;  Qualifications  of  Registrars  and 
Judges  of  Elections 

26  March  1952 

The  provisions  of  G.   S.    163-15,   relating  to  qualifications   of  registrars 
and  judges  of  elections,  have  no  application  to  a  person  who  is  the  wife 
of  a  R.E.A.  official,  provided  she  herself  holds  no  office  or  place  of  trust 
■■  or  profit  within  the  meaning  of  this  section  of  the  law. 


Public  Welfare;  Old  Age  Assistance;  Liens;  Docketing  Fees 

27  March  1952 

Fees  for  docketing  liens  under  the  Old  Age  Assistance  lien  law  cannot 
be  paid  by  the  county  welfare  department  out  of  funds  budgeted  and 
appropriated  for  administrative  expenses.  These  filing  and  docketing  fees 
should  be  paid  by  the  county. 

Ad  Valorem  Taxes;  Personal  Property;  Mortgaged  Property;  Property 
Purchased  on  Installment  Plan;  In  Whose  Name  Listed 

.  27  March  1952 

A  person  who  purchases  an  automobile  from  a  dealer  in  another  county 
and  who  has  the  right  to  possess  or  use  the  automobile  is  required  to  list 
such  automobile  in  the  same  manner  as  other  personal  property  ovimed  by 
him,  even  though  the  automobile  is  subject  to  a  chattel  mortgage  or  even 
though  the  automobile  was  purchased  under  a  title  retaining  contract. 


Sales  Tax;  Automobiles;  Sales  for  Owners  on  Commission  Basis; 
Guarantee  of  Title;  Guarantee  of  Purchaser's  Check 

27  March  1952 

An  auctioneering  firm  which  sells  an  automobile  for  an  individual  for  a 
commission  or  flat  charge  is  not  liable  for  sales  tax  with  respect  to  such 
sale,  even  though  he  guarantees  the  purchaser's  check  to  the  seller  and 
guarantees  the  automobile  title  to  the  purchaser,  because  such  auctioneer- 
ing firm  is  not  a  retail  merchant  selling  property  within  the  meaning  of 
the  Sales  Tax  Article  of  the  Revenue  Act. 


220  biennial  report  of  the  attorney  general  [vol. 

Criminal  Law;  Intoxicating  Liquor;  Return  of  Whisky 
If  Defendant  Is  Acquitted 

27  March  1952 

Where  a  person  is  charged  with  the  illegal  possession  and  transporta- 
tion of  A. B.C.  store  whisky  and  the  whisky  is  seized  at  the  time  of  the 
arrest,  upon  the  acquittal  of  the  established  owner  of  the  whisky,  the 
whisky  should  be  returned  to  the  owner  by  the  officer  who  made  the 
seizure. 

Marriage  Laws 

28  March  1952 

Under  G.  S.  51-3,  all  marriages  between  a  white  person  and  a  person  of 
Negro  descent  to  the  third  generation  are  void. 

Motor  Vehicles;  Driving  Without  License;  Instructions 

28  March  1952 

It  is  unlawful  to  permit  a  person,  who  has  no  operator's  license  and  no 
learner's  permit,  to  drive  a  motor  vehicle  upon  the  highways,  even  though 
accompanied  by  a  licensed  operator  who  is  giving  instructions  in  driving. 
Both  the  driver  and  the  owner  permitting  such  driving  are  guilty  of  violat- 
ing the  law. 

Motor  Vehicles;  Revocation  of  Driver's  License;  Conviction 
IN  Another  State 

31  March  1952 

Whether  a  motor  vehicle  operator's  license  will  be  revoked  upon  receipt 
of  notice  of  conviction  in  another  state  for  driving  under  the  influence  of 
intoxicating-  liquor  is  a  matter  in  the  discretion  of  the  Department  of 
Motor  Vehicles,  revocation  being  mandatory  when  the  conviction  was  in  a 
court  of  North  Carolina. 

Privilege  License  Tax;  Plumbers;  Rural  Business  With  Shop  in 
Town;  Section  155  of  the  Revenue  Act 

31  March  1952 

Whenever,  in  any  section  of  Schedule  B  of  the  Revenue  Act  (the  license 
tax  article),  the  tax  is  graduated  with  reference  to  the  population  of  the 
city  or  town  in  which  the  business  is  to  be  conducted  or  the  privilege 
exercised,  the  minimum  tax  provided  in  such  section  shall  be  applied  to  the 
same  business  or  privilege  when  conducted  or  exercised  outside  of  the 
municipality,  unless  such  business  is  conducted  or  privilege  exercised  with- 
in one  mile  of  the  corporate  limits  of  such  municipality  in  which  event  the 
same  tax  shall  be  imposed  and  collected  as  if  the  business  conducted  or 
the  privilege  exercised  were  inside  of  the  corporate  limits  of  such 
municipality. 
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Ad  Valorem  Taxation;  Personal  Property;  Listing;  Use  in 
Connection  With  Business 

31  March  1952 

When  a  person  owns  a  boat  which  he  docks  at  a  seafood  company  wharf, 
which  company  is  also  owned  by  the  same  person,  and  sells  at  the  seafood 
company  store  fish  brought  in  by  the  boat,  such  boat  is  subject  to  ad 
valorem  personal  property  taxation  in  the  town  where  the  seafood  com- 
pany is  located. 

Criminal  Procedure;  Intoxicating  Liquor;  Confiscation  Where  Owner 
OR  Operator  of  Car  Is  Unknown;  Sale  of  Property;  Lien 

31  March  1952 

Where  an  automobile  is  seized  while  being  used  in  the  transportation 
of  illegal  liquor,  the  officer  making  the  seizure  is  responsible  for  the  bond 
given  for  the  return  of  the  vehicle  and  for  the  institution  of  any  advertise- 
ment of  sale  if  the  operator  is  not  arrested  at  the  time  of  the  seizure  and 
if  no  one  appears  to  claim  the  car.  The  rights  of  a  lien  holder  claiming 
that  he  had  no  knowledge  of  the  transportation  of  the  illegal  liquor  must 
be  adjudicated  in  a  court  proceeding. 

Criminal  Procedure;  Detention  in  Jail  Without 
Preliminary  Hearing 

31  March  1952 

A  person  arrested  on  a  misdemeanor  charge  should  be  taken  at  once 
before  a  magistrate  for  an  examination  to  determine  whether  or  not  the 
magistrate  has  jurisdiction  or  whether  or  not  the  prisoner  should  be  held 
for  another  court. 

Volunteer  Firemen;  Workmen's  Compensation;  Firemen's  Relief 
Fund;  Purchase  of  Accident  Insurance 

1  April  1952 

Members  of  organized  volunteer  fire  companies  are  entitled  to  share  in 
the  Firemen's  Relief  Fund,  and  the  trustees  of  the  Firemen's  Relief  Fund 
do  not  have  authority  to  use  said  Fun  1  to  purchase  insurance  to  protect 
firemen  against  personal  injuries  sustained  in  the  performance  of  their 
duties. 

Volunteer  firemen  who  are  paid  on  the  basis  of  the  number  of  fires  that 
they  attend  are  covered  by  the  Workmen's  Compensation  Act  and  would 
at  least  be  entitled  to  the  minimum  compensation  award. 

Criminal  Procedure;  Probation;  Court  and  Not  the  Clerk  Issues 
Capias  for  Violation  of  Probation 

2  April  1952 

Construing  together  G.  S.  15-200  and  15-18,  it  would  seem  doubtful  that 
the  Clerk  of  the  Court  without  the  authorization  of  the  Judge  can  issue 
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a  capias  for  the  arrest  of  a  probationer.  Such  process  may  be  ordered 
either  by  the  presiding  Judge  in  term  time,  the  resident  Judge  or  the  Judge 
assigned  to  hold  the  courts  of  the  district. 


Weapons;  Permits 


4  April  1952 


There  is  no  law  in  this  State  authorizing  the  issuance  of  a  permit  to 
carry  a  pistol. 

Municipal  Corporations;  Leaves  of  Absence  for  Municipal  Officers 

8  April  1952 

Municipal  corporations  may  grant  leaves  of  absence  to  municipal  officers 
for  military  service.  The  granting  of  such  leaves  is  within  the  discretion 
of  the  governing  authorities. 

Civilian  Agencies  Authorized  to  Police  or  Supervise  Operation  of 
Hotels,  Taverns,  and  Restaurants 

8  April  1952 

Tourist  camps,  cabin  camps,  roadhouses  and  public  dance  halls  situated 
outside  the  corporate  limits  of  any  city  or  town  are  licensed  and  regulated 
by  the  board  of  county  commissioners  of  the  county  in  which  such  estab- 
lishments are  located.  The  State  Board  of  Health  regulates  sanitary  con- 
ditions in  such  establishments  and  also  in  hotels,  inns,  and  restaurants 
throughout  the  State. 

Municipalities;  State  Highvstays;  Use  of  Powell  Funds;  Construction 
OF  Walkway  on  Highway  at  Underpass 

9  April  1952 

The  funds  unexpended  under  appropriation  made  to  the  Highway  Com- 
mission prior  to  1951  may  be  expended  by  the  Highway  Commission  for 
the  purposes  provided  therein,  including  the  municipal  streets  as  well  as 
other  parts  of  the  highway  system. 

Powell  Bill  funds  may  be  expended  by  a  municipality  to  defray  part  of 
the  cost  of  constructing  a  walkway  underpass  within  the  municipality. 

Candidate  for  Office;  Change  of  Party  Affiliation; 
Primary  Elections 

9  April  1952 

The  party  affiliation  of  any  elector  can  be  changed  only  during  the  reg- 
istration period  preceding  the  primary  or  general  election.  No  person  can 
file  as  a  candidate  for  office  in  the  primary  of  a  party  unless  he  is  reg- 
istered as  affiliated  with  such  party  unless  such  person  has  not  theretofore 
been    a    i-egistered    voter.     If    such    person    is    unregistered,    by    filing    an 


31]  BIENNIAL    REPORT   OF    THE   ATTORNEY    GENERAL  223 

affidavit  with  the  proper  board  of  election  with  intention  to  affiliate  with 
the  party  for  which  he  seeks  to  become  a  candidate,  he  may  file  in  the 
primary  as  candidate  of  such  party. 

Municipalities;  Ordinances;  Making  It  Unlawful  to  Possess 
Federal  Wager  Stamp 

9  April  1952 

It  is  doubtful  that  an  ordinance  making-  unlawful  the  mere  possession 
of  a  Federal  Wager  Stamp  is  valid  for  two  reasons:  (1)  There  is  no  statute 
granting  authority  to  municipalities  in  this  State  to  enact  such  ordinances; 
(2)  The  effect  of  the  ordinance  would  be  to  encroach  upon  an  area  over 
which  the  Federal  government  has  exercised  jurisdiction  by  virtue  of 
the  Revenue  Act  of  1951. 

16  C.J.S.,  Constitutional  Law,  Section  196,  page  565; 
14  Am.  Jur.,  Criminal  Law,  Section  16,  page  769; 
STATE  V.  DANNENBERG,  150  N.  C.  799; 
KASS  V.  HEDGPETH,  226  N.  C.  405. 

Motor  Vehicles;  Special  Mobile  Equipment;  Woodsaw 

9  April  1952 

Whether  a  driver's  license  is  required  to  operate  a  machine  which  was 
originally  a  passenger  automobile,  but  has  been  "cut  down"  for  the  in- 
stallation thereon  of  a  woodsaw,  depends  upon  whether,  in  its  present 
state,  the  machine  is  suitable  for  the  conveyance,  drawing  or  other  trans- 
portation of  persons  or  property. 


Ball  Bond;  Justification  of  Bondsman 


9  April  1952 


A  person  who  is  engaged  in  the  business  of  giving  bail  bonds  in  criminal 
cases  is  not  required  to  file  a  list  of  his  assets  in  each  county  in  which 
his  bonds  are  accepted.  It  is  a  matter  for  determination  by  the  person 
who  accepts  the  bond  as  to  whether  or  not  such  bondsman  is  worth  the 
amount  specified  in  the  justification  for  the  bond. 

Beer  and  Wine;  Schools;  Use  of  Crown  Tax  Funds  to 
Supplement  Salary  of  Teachers 

9  April  1952 

G.  S.  18-81.1  provides  that  the  funds  allocated  to  counties  and/or  munici- 
palities under  Sub-section  (t)  of  G.  S,  18-81  may  be  used  by  said  counties 
or  municipalities  as  any  other  general  or  surplus  funds  of  said  unit  may 
be  used,  that  is,  for  any  public  purpose  of  the  unit.  A  municipality  as  such 
has  no  responsibility  for  the  maintenance  of  the  public  schools,  the  admin- 
istrative unit  being  separate  and  apart  from  the  municipality.  Therefore, 
it  would  seem  that  a  city's  share  of  the  beer  and  wine  crown  tax  may  not 
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be  used  to  supplement  the  salary  of  a  teacher  in  the  public  schools,  the 
procedure  to  provide  such  a  supplement  being  set  out  in  G.  S.  115-361 
and  362. 

Double  Office  Holding;  Chief  of  Police;  Chief  of  Fire  Department; 

Superintendent  of  Public  Utilities;  Tax  Collector; 

Township  Constable 

10  April  1952 

The  offices  of  chief  of  police,  chief  of  a  fire  department,  and  township 
constable  are  all  offices  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding,  and  one  person  may 
not  hold  any  combination  of  these  offices  at  the  same  time. 

Under  the  statute  on  municipal  corporations,  the  chief  of  police  may 
be  assigned  the  duties  of  town  tax  collector  in  addition  to  his  duties  as 
chief  of  police. 

Municipalities;  Extension  of  Corporate  Limits  When 
Annexation  Becomes  Effectual 

11  April  1952 

When  the  corporate  limits  of  a  city  are  extended  under  the  provisions 
of  Article  36  of  Chapter  160  of  the  General  Statutes,  it  would  seem  that 
the  annexation  is  complete  upon  the  final  passage  of  the  ordinance  unless 
a  referendum  election  is  called.  In  case  of  a  referendum  election,  the 
extension  is  complete  upon  the  declaration  of  the  result  of  the  election. 
G.  S.  160-445;  G.  S.  160-449;  G.  S.  160-450. 

Schools;  Power  of  County  Board  of  Education  to  Exclude 
Child  for  Mental  Incapacity 

11   April  1952 

When  local  authorities  have  entered  an  order  excluding  a  child  from 
attending  the  public  schools  for  mental  incapacity  and  the  parents  per- 
sist in  sending  the  child  to  school  in  violation  of  the  order,  it  is  doubtful 
that  the  parents  are  guilty  of  a  crime  under  G.  S.  115-303  and  305.  In- 
stead it  is  suggested  that  a  civil  action  be  brought  by  the  county  board 
of  education  and  the  local  school  board  against  the  parents  and  the  child 
seeing  to  it  that  the  child  is  represented  by  guardian  ad  litem.  The 
remedy  would  seem  to  be  an  injunction  to  restrain  the  parents  from  violat- 
ing the  order. 

Motor  Vehicles;  Dealers'  Tags 

14  April  1952 

Transportation  to  a  dealer's  place  of  business  of  an  automobile  pur- 
chased for  resale  is  part  of  the  routine  business  necessary  for  conducting 
a  general  motor  vehicle  sales  business,  and  the  use  of  a  dealer's  license 
plate  for  this  purpose  is  permitted  by  the  statute. 
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Civil  Procedure;  Claim  and  Delivery;  Jurisdiction  of 
Justice  of  the  Peace 

15   April    1952 

Under  Article  IV,  Section  27,  of  the  State  Constitution,  and  G.  S.  7-122, 
it  would  seem  that  a  justice  of  the  peace  has  jurisdiction  in  a  claim  and 
delivery  proceeding-  when  the  value  of  the  property  demanded  does  not 
exceed  $50.  If  the  mortgagee  or  holder  of  a  title  retaining  contract  elects 
to  waive  the  foreclosure  and  to  sue  simply  for  the  collection  of  the  debt, 
a  justice  of  the  peace  has  jurisdiction  up  to  $200.  The  wrongful  detention 
of  the  property  by  the  mortgagor  is  a  tort.  KISER  v.  BLANTON,  123 
N.  C.  400. 

Election    Laws;    Election    Officials;    Qualifications 

15  April    1952 

A  State  employee  who  is  not  an  appointive  or  elective  public  officer  is 
qualified  to  serve  as  a  member  of  a  county  board  of  elections. 

Franchise  Taxes;  Dissolution  of  Corporation 

16  April  1952 

No  franchise  tax  is  due  for  a  fiscal  year  beginning  after  the  effective 
date  of  dissolution  of  a  domestic  corporation  even  though  its  affairs  have 
not  been  fully  liquidated. 

Schools;  Use  of  School  Property  for  Other  Than  School  Purposes 

16  April    1952 

Use  of  local  school  property  for  other  than  school  purposes  is  left  by 
statute  in  the  control  of  local  school  authorities  subject  to  such  rules  and 
regulations  as  may  be  adopted  by  them  and  the  State  Board  of  Education. 
The  State  Board  of  Education  h^s  not  adopted  any  statewide  regulations 
with  respect  to  it  but  leaves  the  matter  largely  to  local  authorities. 

Counties;  Necessary  County  Buildings;  Building  for  County 
Health  Department;  Levy  op  Tax 

17  April   1952 

Counties  are  authorized  to  issue  bonds  for  the  erection  and  purchase  of 
hospitals,  housing  or  quarters  for  public  health  departments  or  local  public 
health  departments  and  to  levy  special  taxes  in  excess  of  the  constitutional 
limitation  or  for  the  construction  of  such  facilities. 

Municipal  Corporations;  Building  Inspection  Fees;  Ordinances 

17  April   1952 

Under  the  general  law,  G.  S.  160-200(29),  all  municipalities  in  this  State 
have  authority  to  pass  an  ordinance  regulating  inspections  of  buildings 
and  to  prescribe  the  fees  for  such  inspections. 
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Jurors;  Eligibility  of  Women 

17  April  1952 

After  the  decision  in  STATE  v.  EMERY,  224  N.  C.  581,  Sections  13  and 
19  or  Article  I  of  the  State  Constitution  were  amended  so  as  to  make 
women  eligible  for  jury  duty.  Various  statutes  were  amended  to  carry  out 
these  constitutional  changes,  the  most  important  amendments  being  found 
in  G.  S.  9-19. 

Adoption;  Signing  Consent  Equivalent  to  Being  Made  Party 
to  the  Proceeding 

17  April   1952 

Since  the  enactment  of  the  new  adoption  law  in  1949,  it  is  believed  that 
where  a  parent  signs  a  consent  for  an  adoption  that  this  is  the  equivalent 
of  being  made  a  party  of  record  to  the  adoption  proceeding,  and  it  is  not 
necessary  to  include  the  consenting  parent's  name  in  the  caption  of  the 
proceeding  or  to  serve  such  parent  with  process. 

Dog  Tax;  Dog  Warden;  Use  of  Proceeds  of  Tax 

21    April    1952 

When  a  county  appoints  a  county  dog  warden  under  the  laws  of  1951, 
the  proceeds  of  county  dog  taxes  must  be  paid  into  a  special  fund,  which 
may  be  used  only  for  the  payment  of  the  salary  and  traveling  expenses  of 
the  dog  warden  and  claims  for  damages  caused  by  dogs.  Any  surplus  in 
the  fund  at  the  end  of  the  year  must  be  retained  in  the  fund  and  may 
not  be  paid  to  the  school  fund. 

Ad  Valorem  Taxes;  Personal  Property;  Motor  Trucks;  Situs 

\  21   April   1952 

When  the  owner  of  several  large  motor  trucks,  engaged  in  hauling  in 
this  and  other  states,  resides  in  a  certain  North  Carolina  town  where  he 
maintains  his  office  and  truck  base,  where  the  trucks  are  usually  parked 
when  not  actually  on  trips,  such  trucks  are  subject  to  town  ad  valorem 
property  tax. 

Ad   Valorem    Taxation;    Personal   Property;    Property   Listed  on 
January  1  and  Sold  Prior  to  July  1 

22  April  1952 

When  an  owner  of  a  motor  vehicle  lists  the  vehicle  in  January  as  of 
January  1  for  ad  valorem  property  taxation  and  makes  a  bona  fide  sale 
of  such  vehicle  in  April,  the  purchaser  is  not  liable  for  the  property  taxes 
on  the  vehicle  for  the  next  ensuing  fiscal  year  and  such  vehicle  may  not 
be  levied  upon  for  satisfaction  of  such  taxes.  If  the  seller  owned  real 
property   in    the   same   county   as   of  January    1,   the   lien   for   taxes   with 
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respect  to  the  motor  vehicle  would  attach  to  such  real  property  as  of 
January  1.  Furthermore,  such  tax  could  be  collected  from  the  seller  of 
the  automobile  by  garnishment. 


Municipalities;  Contract  to  Purchase  Water  and  Sewer  Systems 
Installed  by  Private  Persons 

22  April  1952 

Contracts  made  by  a  municipality  for  the  purchase  of  sewer  and  water 
systems  should  be  made  after  complying  with  the  statutory  requirements 
for  letting  public  contracts,  and  the  failure  to  so  comply  renders  the  con- 
tract void. 


Ad  Valorem  Taxes;   Exemptions;  Property  Purchased  from  Non- 
Taxable  Owner  in  February  of  the  Tax  Year;  Former 
Opinion  Withdrawn 

24  April  1952 

Real  property  purchased  from  the  Federal  Government  in  February 
should  be  assessed  for  the  full  fiscal  year  ad  valorem  taxes,  beginning  on 
July  1  of  the  year  in  which  such  real  property  is  acquired. 


Common-Law  Marriage 

25  April  1952 
Common-law  marriage  is  not  recognized  in  North  Carolina. 

Primary  Elections;  Absentee  Ballots,  Members  of  Armed  Services; 
Requirement  as  to  Holding  a  Primary 

25  April  1952 

Members  of  the  Armed  Services  can  register  and  vote  as  any  other 
voter  if  present  during  the  registration  and  voting  period. 

All  candidates  for  county  offices  must  be  nominated  in  the  primary  as 
provided  by  Statute  and  unless  so  nominated,  their  names  cannot  be  placed 
upon  the  official  ballot. 


Clerk  of   Superior  Court;    Trust  Funds;    Interest   Thereon; 
Place  for  Deposit  of  Same 

25   April    1952 

The  income  from  trust  funds  held  by  the  Clerk  of  the  Superior  Court 
inures  to  the  benefit  of  the  trust  for  which  it  is  held  and  should  not  be 
deposited  in  the  County  General  Fund. 
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Schools;   Teachers;   Notification  of  Rejection;   Janitors 

25   April   1952 

Janitors  for  school  buildings  in  county  administrative  units  are  elected 
by  the  county  board  of  education  and  not  by  the  principal  or  local  com- 
mittee. G.  S.  115-55  and  WIGGINS  v.  BOARD  OF  EDUCATION,  198 
N.  C.  301.  Public  school  teachers  in  this  State  have  continuing-  contracts 
under  the  provisions  of  G.  S.  115-354.  If  a  principal  or  teacher  is  not 
reelected  by  the  local  school  committee,  his  rejection  is  subject  to  the 
approval  or  disapproval  of  the  county  board  of  education  in  a  county 
administration  unit,  and  he  must  be  notified  by  the  county  superintendent 
of  his  rejection  by  registered  letter  prior  to  the  close  of  the  school  term. 

Process  Tax;  5%  Commission  on  Collections  to  Clerk  Superior  Court 

28  April  1952 

The   five   per   cent    (5%)    commission   for   the   collection   of   process   tax  } 
under  G.  S.  105-93  applies  only  to  the  clerk  of  the  superior  court. 

Public  Drunkenness;  Drunk  But  Not  Disorderly 

28  April   1952 

Under  the  general  law  with  respect  to  public  drunkenness,  our  Court 
has  held  that  a  person  must  be  both  drunk  and  disorderly  before  he  may 
be  convicted  of  public  drunkenness. 

Ad  Valorem  Taxation;  Exemptions;  Exempting  Business  Property 
as  an  Inducement  for  Locating  in  Town 

28  April  1952 

A  municipality  may  not  exempt  from  taxation  any  person,  firm  or 
corporation  as  an  inducement  for  such  individuals  or  organizations  to 
locate  in  said  town. 

Motor  Vehicles;  Operating  under  the  Influence  of  Intoxicating 
Liquor;    Arrest;    Withholding  Privilege   of   Bail 

28  April   1952 

The  provisions  of  the  statute  relative  to  having  bail  fixed  should  be 
strictly  followed  in  all  cases.  However,  where  a  person  arrested  is  so  in- 
toxicated that  he  is  not  in  possession  of  his  normal  mental  and  physical 
faculties,  he  should  not  be  released  until  he  has  regained  them. 

Election  Laws;   Qualifications  to  Register  and  Vote  in 
Primary  Elections 

29  April  1952 

A  person  who  comes  into  this  State  from  another  State  and  will  have 
resided  in  this  State  for  a  period  of  12  months  prior  to  the  general  elec- 
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tion    should    be    permitted    to    register    and    vote    in    the   primary    election 
provided  he  is  otherwise  qualified. 

Election  Laws;  Qualifications  for  Membership  on  County 
Board  of  Elections 

29  April  1952 

There  is  no  legal  objection  to  an  employee  of  the  State  Highway  and 
Public  Works  Commission  serving  on  a  county  board  of  elections. 

Income  Tax;   Nonresident;   Salary  for  Teaching  in  North  Carolina 

30  April  1952 

A  nonresident  of  this  State  is  liable  for  North  Carolina  income  tax 
with  respect  to  income  earned  from  teaching  in  this  State. 

Judgments;  Criminal,  Authority  of  Court  to  Provide  that  Capias 
Not  to  Issue  if  Defendant  Returns  to  State 

1  May   1952 

A  Judge  has  authority,  upon  the  conviction  of  a  defendant  in  a  criminal 
action,  to  suspend  the  execution  of  the  sentence  and  to  provide  that  if  the 
defendant  leave  the  State  within  a  certain  period,  capias  shall  not  issue. 
Such  a  judgment  is  not  one  of  banishment  and  the  direction  with  respect 
to  time  of  execution  is  not  considered  part  of  the  judgment  but  relates 
only  to  the  postponement  of  the  period  at  which  the  sentence  shall  go 
into  effect. 

Notary  Public;  Jurisdiction 

2  May  1952 

Under  the  provisions  of  Chapter  10  of  the  General  Statutes  of  North 
Carolina,  a  notary  public  has  jurisdiction  to  act  anywhere  within  the 
State  without  the  necessity  of  obtaining  a  county  clerk's  authentication 
certificate. 

Sales  Tax;  American  Plan  Hotels  and  Boarding  Houses 

5   May   1952 

So  much  of  the  total  charge  for  room  and  meals,  of  a  boarding  house 
or  hotel  operated  under  the  American  Plan,  as  is  allocated  to  meals  is 
subject  to  the  three  per  cent  sales  tax.  In  the  absence  of  some  separate 
allocation  as  between  room  and  meals  fixed  by  the  hotel  or  boarding  house, 
the  Sales  Tax  Department  has  administratively  over  a  period  of  years 
followed  a  plan  of  splitting  the  two  on  a  forty-sixty  percentage  basis, 
allocating  the  forty  per  cent  to  meals  and  assessing  a  three  per  cent  sales 
tax  with  respect  to  the  forty  per  cent  portion.  It  would  be  entirely  proper 
for  the  hotel  to  pass  this  charge  on  to  the  guest. 
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The  forty-sixty  per  cent  rule  is  not  absolute  and  arbitrary,  but  merely 
is  one  ordinarily  used  when  the  hotel  or  boarding  house  has  not  itself 
worked  out  some  reasonable  allocation  of  amounts  to  be  charged  against 
the  different  items  of  room  and  meals. 

Election  Laws;  Absentee  Voting  in  Primary  Elections; 
Members  of  Armed  Forces 

5  May  1952 

Members  of  the  Active  Reserve  of  the  Army  of  the  United  States  who 
will  be  out  of  their  county  under  orders  on  the  day  of  the  primary  election 
are  members  of  the  Armed  Forces  of  the  United  States  within  the  mean- 
ing of  G.  S.  163-70,  and  they  should  be  permitted  to  vote  ab&entee  in  the 
primary  election. 

Motor  Vehicles;   Suspension  of  Driver's  License;  Appeal 
From  Conviction 

5  May  1952 

Pending  the  trial  of  an  appeal  to  the  Superior  Court  a  defendant  con- 
victed of  violation  of  the  Motor  Vehicle  Laws,  may  not  be  required  to  sur- 
render his  driver's  license  on  account  of  such  conviction,  or  on  account 
of  evidence  of  the  commission  of  the  offense  which  is  the  subject  of  such 
conviction. 

Salaries  and  Fees;  Fees  of  Town  Policemen 

8  May  1952 

In  the  absence  of  any  public-local  law  providing  for  the  fees  of  town 
policemen,  these  officers  should  receive  the  same  fees  fixed  by  law  for  the 
service  of  process  as  those  of  the  sheriff  and  other  peace  officers  of  the 
county. 

Municipal  Recorders'  Courts;  Appointment  of  Deputy  Clerks 

8  May  1952 

In  the  absence  of  public-local  legislation  authorizing  the  same,  the  gov- 
erning board  of  a  municipality  may  not  appoint  a  deputy  clerk  to  a 
municipal  recorder's  court  organized  under  Article  24  of  Chapter  7  of 
the  General  Statutes.  There  is  nothing  in  this  article  which  authorizes 
the  appointment  of  a  deputy  clerk. 

Motor  Vehicles;  Rules  of  the  Road;  Passing  Funeral  Procession 

9  May  1952 

There  is  no  statute  in  North  Carolina  making  it  unlawful  for  a  motorist 
to  pass  automobiles  in  a  furneral  procession,  but  under  the  circumstances 
of  a  given  case  a  motorist  so  doing  may  be  guilty  of  reckless  driving  even 
though  he  does  not  exceed  the  speed  limit. 
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License  Taxes;   Municipalities;   Refusal  to  Issue  License;   Grounds; 

Unpaid  Water  Bill 

12   May   1952 

The  governing  body  of  a  town  is  without  authority  to  refuse  to  issue 
a  barber  shop  license  to  an  aplicant  merely  because  of  the  applicant's 
failure  to  pay  an  old  water  bill. 


License  Taxes;  Solicitation  of  Dry-Cleaning  and  Laundry; 
Municipal  Corporations — Section  150 

12   May   1952 

While  a  city  may  levy  a  license  tax  upon  the  solicitation  of  dry-clean- 
ing and  laundry  within  the  city  limits,  it  may  not  fix  a  higher  rate  when 
the  company's  plant  is  located  outside  of  the  city  limits  than  when  it  is 
located  within  the  city. 

I  V    ■ 


[Armory  Commission;  Municipal  Corporations;  Authority  of  Town  to 
Sell  Property  to  the  State  Without  Purlic  Advertisement 

12   May   1952 

Municipalities  are  authorized  by  G.  S.  143-235  to  make  an  outright  sale 
of  real  property  to  the  State  of  North  Carolina  for  National  Guard  pur- 
poses. This  is  an  exception  to  G.  S.  160-59,  which  provides  that  munici- 
ipalities  must  sell  their  propei'ty  at  public  auction. 


Schools;    Committeemen;    Qualifications   as  to   Domicile 

14  May  1952 

Domicile  signifies  a  permanent  headquarters,  the  place  to  which  a  per- 
son always  has  the  intention  to  return  when  absent,  while  residence 
signifies  a  mere  temporary  abode.  A  domicile  once  acquired  is  never  lost 
until  a  new  one  is  established.  HOWARD  v.  COACH  COMPANY,  212 
N.  C.  201;  STATE  v.  WILLIAMS,  224  N.  C.  183. 

A  school  committeeman  is  a  public  officer  and  should  be  domiciled  in  the 
district,  yet  removal  from  the  district  for  a  temporary  purpose  will  not 
vacate  the  office  because  domicile  is  retained  within  the  district.  G.  S. 
115-130,  115-131  and  115-354. 


Ad  Valorem    Taxation;    Tax   Collector;    Settlement; 
Release  of  Bondsman 

14  May  1952 
Approval  of  annual  settlement  of  a  tax  collector  by  the  govei*ning  body 
of   a   city   or   county    does    not    relieve    the    collector    or    his    bondsmen    of 
liability  for  any  shortage  actually  existing  and  thereafter  discovered,  and 
neither  does  it  relieve  the  collector  of  any  criminal  liability. 
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Register  of  Deeds;  Recording  Marriage  Certificate  of  Foreign  Country 

15   May   1952 

There  is  no  provision  in  our  statutes  relating-  to  the  recording  of  mar- 
riage certificates  permitting  the  recording  of  certificates  as  to  marriages 
in  foreign  countries.  Our  laws  only  provide  for  the  recording  of  certificates 
where  marriages  are  celebrated  in  this  State. 

Municipalities;  Extension  of  Corporate  Limits 

15   May   1952 

An  adjourned  meeting  of  the  governing  board  of  a  municipality  to  de- 
termine the  sufficiency  of  a  petition  would  not  invalidate  the  proceedings. 
Signators  to  a  petition  may  not  withdraw  their  signatures  from  a  petition 
after  the  same  had  been  delivered  to  the  governing  board.  Signators  to  a 
petition  should  be  registered,  qualified  voters  to  the  same  extent  as 
are  electors  in  any  other  election. 


Schools;  Consolidation  of  County  and  City  Administrative  Unit; 
Effect  on  Supplemental  Tax 

15   May   1952 

When  a  city  administrative  unit  is  consolidated  with  a  county  unit 
under  the  provisions  of  G.  S.  115-352,  it  would  seem  that  the  former  city 
administrative  unit  will  simply  become  an  administrative  district  within 
the  county  unit  and  will  not  lose  its  identity  as  a  territorial  unit.  There- 
fore, it  would  seem  that  a  supplemental  tax  previously  voted  in  the  city 
administrative  unit  could  still  be  levied  and  collected,  thus  distinguishing 
the  situation  from  the  case  of  consolidation  of  a  special  tax  district  with 
a  non-special  tax  district.  See  SCHOOL  DISTRICT  COMMITTEE  v. 
BOARD  OF  EDUCATION,  235  N.  C.  212.  However,  it  would  seem  that 
if  a  new  county-wide  supplement  should  be  voted,  that  would  supersede 
the  supplement  previously  voted  in  the  administrative  unit. 


Insane  Persons;   Commitment  to  State  Hospital;   Notice  of  Hearing 

16  May  1952 

Before  commitment  can  be  made  to  a  State  Hospital  under  the  provi- 
sions of  G.  S.  122-46,  reasonable  notice  must  be  given  to  the  alleged 
mentally  disordered  person  of  a  hearing  held  before  the  Clerk  of  the 
Superior  Court.  At  this  hearing  the  Clerk  should  hear  all  proper  wit- 
nesses and  it  is  not  necessary  for  the  doctors  to  appear  personally,  it 
being  sufficient  for  them  to  certify  on  the  proper  forms  that  the  alleged 
mentally  disordered  person  is  in  need  of  observation  and  admission  in  a 
hospital  for  the  mentally  disordered. 
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Public  Welfare;  Definition  of  "Natural  Parents" 

19  May  1952 

The  term  "natural  parents",  in  its  basic  and  generic  sense,  includes 
within  its  meaning  the  parents  of  an  illegitimate  child.  Manuals  giving 
procedure  to  be  followed  in  public  welfare  programs  are  made  under  the 
rule-making  power  committed  to  the  Board  of  Public  Welfare,  and  this 
Board  has  a  right  to  make  its  own  definitions. 

Agriculture;  Bang's  Disease;  Killing  of  Diseased  Animals 

19    May   1952 

The  killing  of  cattle  infected  with  Bang's  disease  after  a  positive  test 
has  been  made  is  within  the  discretion  of  the  Department  of  Agriculture. 
An  appraisal  must  be  made,  and  the  owner  will  be  paid  a  statutoiy  sum 
on  the  part  of  the  State  in  addition  to  the  price  the  owner  receives  from 
the  slaughtei-house. 


Chapter  52A  of  the  General  Statutes;  Uniform  Reciprocal  Enforce- 
ment OF  Support  Act;  Duties  of  PcEsponding  State 

19   May   1952 

When  this  State  acts  as  a  responding  State  under  the  Uniform  Re- 
ciprocal Enforcement  of  Support  Act,  the  solicitor  or  his  assistant  should 
institute  a  regular  action  for  support  under  G.  S.  50-16,  and  this  includes 
the  issuance  of  a  summons  and  the  institution  of  a  regular  action.  The 
matter  cannot  be  heard  on  a  mere  notice  to  show  cause  because  the  show- 
cause  procedure  is  merely  for  the  purpose  of  subsistence  and  counsel  fees 
pendente  lite. 


Education;   Election  of  Vocational  Agriculture  Teacher  Subject  to 
the  Same  Statutory  Provisions  as  Any  Other  Teacher 

19   May   1952 

A  vocational  agriculture  teacher  is  nominated  and  selected  by  the  local 
district  committee  and  is  employed  in  the  same  manner  as  any  other  school 
teacher.  Where  the  local  school  authorities  cannot  agree  in  the  selection 
of  such  a  teacher,  then  the  board  of  education  can  select  and  employ  such 
teacher  as  provided  by  G.  S.  115-354. 


Criminal  Law;  Beer;  Possession  for  Use  and  Possession  for  Sale 

19   May   1952 

The  possession  of  more  than  five  gallons  of  beer  at  any  one  time  in  a 
Iry  county  is  prima  facie  evidence  of  possession  for  the  purpose  of  sale. 
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Schools;   Paving  Streets  Abutting  School  Property 

20  May  1952 

Since  school  property  is  subject  to  assessments  for  paving  of  streets 
and  sidewalks  abutting  the  property,  it  would  seem  that  a  county  board  of 
education  can  legally  make  a  supplementary  budget  including  a  pavement 
item.  If  the  county  commissioners  approve  the  supplementary  budget,  and 
if  there  are  surplus  funds  available  for  such  purpose,  they  can  be  appro- 
priated for  carrying  out  this  paving  project.  Surplus  funds  of  a  school 
district  remaining  from  a  bond  issue  which  has  been  completely  repaid, 
will  ordinarily  revert  to  the  General  Fund  of  the  county  and  can  be  ap- 
propriated for  a  paving  project  such  as  is  indicated  above. 

Municipal  Corporations;  Authority  to  Divert  Waters  of  a  River 
for  Use  in  Connection  With  a  Public  Water  Supply 

21  May  1952 

A  municipal  corporation  in  its  construction  and  operation  of  a  public 
water  supply  system  may  not  divert  the  waters  of  a  river  in  the  exercise] 
of  the  right  of  a  riparian  owner  without  accountability  to  other  riparian;! 
owners  who  may  be  injured  by  its  diversion  or  diminution.  The  use  of  the 
waters  of  a  river  to  supply  the  inhabitants  of  a  municipality  with  waters 
for  domestic  purposes  is  not  a  riparian  right. 

Motor  Vehicles;    Driving  Under  Influence  of   Intoxicating  Liquors 

22  May  1952 

A  person  is  under  the  influence  of  intoxicating  liquor  when  he  has  drunk  ;t 
a  quantity  sufiicient  to  aifect  his  mental  or  physical  facilities  to  such  an  s 
extent  that  there  is  an  appreciable  impairment  of  either  or  both. 

Electrical  Contracting;   Contractors;   Inspection;   Authority  of 
Property  Owner  to  Wire  His  Own  Houses  or  Apartment 

23  May  1952 

A  man  installing  electrical  appliances  in  buildings  on  his  own  propertj 
and  who  is  not  regularly  engaged  in  the  business  of  installing  electrical 
appliances   does   not   need   to   obtain   a   license   or   permit,   and  the   countjl 
electrical  inspector  is  authorized  to  make  inspections  of  these  installations 
and  has  no  interest  in  whether  the  man  is  a  licensed  electrical  contractoj"" 
or  not. 

Bastardy;  Determining  Paternity  of  Child  Prior  to  Birth 

26   May   1952 

The  Bastardy  Act  provides  for  a  preliminary  hearing  to  determine  thi 
paternity  of  a  child  before  its  birth.  Since  no  criminal  action  can  b( 
charged  at  such  time,  a  warrant  cannot  be  issued,  but  it  is  thought  tha 
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a  verified  petition  with  order  to  show  cause  and  order  to  give  bond  for 
appearance  will  meet  the  procedural  requirements  of  this  preliminary 
proceeding  to  determine  paternity. 

Adoption;  Consent;  New  Consent  Where  Original  Adoptive  Parents 
Separate  and  Do  Not  Perfect  Adoption 

26  May  1952 

Where  consent  is  given  by  the  mother  for  the  adoption  of  her  child 
and  the  proceeding  is  not  perfected,  the  child  should  be  returned  to  the 
mother  if  she  directly  placed  the  child  after  consulting  with  the  welfare 
department.  If  the  welfare  department  placed  the  child,  then  the  child 
should  be  returned  to  the  agency.  In  any  case,  the  welfare  department 
should  decide,  with  the  clerk  of  the  court,  as  to  what  disposition  would  be 
for  the  best  welfare  of  the  child.  If  a  new  adoption  proceeding  is  insti- 
tuted for  the  adoption  of  this  same  child,  then  a  new  consent  is  required 
and  a  new  service  of  notice  on  the  absent  father  for  adjudicating  abandon- 
ment. Under  the  present  adoption  law,  unfitness  of  parents  does  not 
dispense  with  consent. 

Uniform  Reciprocal  Enporcment  of  Support  Act;  Procedure 
of  Initiating  State 

27  May  1952 

Under  the  Uniform  Reciprocal  Enforcement  of  Support  Act,  the  clerk 
of  the  Superior  Court  of  the  initiating  State  should  cause  summons  to 
issue,  and  a  regular  action  should  be  brought,  such  as  is  provided  by  the 
statute  governing  alimony  without  divorce.  The  sheriff  should  make 
return  on  the  summons  that  defendant  is  not  to  be  found.  Either  the 
resident  judge  or  the  judge  holding  the  courts  of  the  district  can  make 
the  findings  required  by  the  act,  as  well  as  the  certificate  which  is  to  be 
sent  to  the  responding  State. 

Counties;   Hospitals;   Authority  of  County  to  Admit  General 
Patients  to  a  County  Tubercular  Sanatorium 

27  May  1952 

Where  a  county  holds  an  election  and  specifically  votes  on  the  issue  of 
establishing  a  hospital  for  tubercular  patients,  and  such  hospital  is  estab- 
lished, the  hospital  cannot  be  changed  to  a  general  hospital  nor  can  it  be 
reorganized  so  as  to  admit  general  patients  along  with  tubercular  patients 
since  no  statutory  authority  exists  for  such  action.  Authority  could  be 
conferred  by  the  General  Assembly. 

Township  Constables;  Jurisdiction 

28  May  1952 

The  authority  of  a  township  constable  to  make  an  arrest  is  county-wide 
in  the  county  in  which  he  is  elected.  STATE  v.  CORPENING,  207  N.  C. 
805. 
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Municipal  Corporations;   Charter  Provisions  Prevail 
Over  General  Statutes 

29  May  1952 

The  charter  provisions   of  a  municipality  prevail   over  the  general  law 
with  respect  to  municipal  corporation. 


Schools;    Primary   Elections;    Nomination   of   Members   op   Haywood 

County  Board  of  Education  under  Chapter  1055, 

Session  Laws  of  1951 

2  June  1952 

Chapter  1055,  Session  Laws  of  1951  divides  Haywood  County  into  five 
districts  and  provides  that  one  nominee  for  the  County  Board  of  Edu- 
cation shall  reside  in  each  of  said  districts.  The  statute  further  provides 
that  the  candidate  receiving  the  highest  number  of  votes  shall  be  nomi- 
nated for  a  term  of  six  years,  the  two  receiving  the  next  highest  number 
shall  be  nominated  for  a  term  of  four  years  and  the  two  receiving  the 
next  highest  number  shall  be  nominated  for  a  term  of  two  years.  The 
statute  further  provides  that  the  candidate  from  each  of  the  five  districts 
who  receives  the  highest  number  of  votes  shall  be  nominated.  Therefore, 
it  would  seem  that  G.  S.  163-140  is  not  applicable  and  that  there  can  be 
no  second  primary,  since  the  candidate  receiving  the  highest  number  of 
votes  is  declared  the  nominee  from  his  district. 


Escheats;  Unclaimed  Salaries  and  Wages 

2  June  1952 

Unclaimed  salaries  and  wages  are  subject  to  escheat  to  the  University 
of  North  Carolina  under  G.  S.  116-23. 

Old  Age  Assistance;  Lien;  Chapter  1019  of  the  Session  Laws 
OF  1951;  Attorneys'  Fees 

4  June  1952 

Chapter  1019  of  the  Session  Laws  of  1951  providing  a  lien  on  property 
of  recipients  of  old  age  assistant  allows  the  collection  of  costs  incurred 
in  the  process  of  administration  but  this  does  not  include  the  attorneys' 
fees  as  part  of  the  costs. 

Elections;  Registration;   Grandfather  Clause 

4  June  1952 

The  so-called  Grandfather  Clause  (Art.  VIII  of  Chapter  163  of  the  Gen- 
eral Statutes)  merely  relieves  this  class  of  voters  from  the  educational 
requirement  in  order  to  vote.  In  all  other  respects,  such  as  registration, 
etc.,  this  class  of  voters  are  subject  to  the  election  laws. 
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Schools;  State  Board  of  Education;  Power  of  Board  to  Adopt 

Regulations  as  to  Participation  of  Local  Schools  in 

Interscholastic  Sports  Program 

4  June  1952 

Article  IX,  Section  9,  of  the  State  Constitution  confers  upon  the  State 
Board  of  Education  the  power  to  supervise  and  administer  the  free  public 
school  system  of  the  State  and  to  make  all  needful  rules  and  regulations 
in  relation  thereto.  The  General  Assembly  has  provided  in  G.  S.  115-31.2(7) 
that  said  board  has  the  power  to  make  all  needful  rules  and  regulations 
in  relation  to  the  public  schools.  G.  S.  115-25  confers  the  express  power 
to  make  all  needful  rules  and  regulations  for  promoting  physical  educa- 
tion. Under  the  foregoing  grants  of  authority  it  is  thought  that  the  State 
Board  of  Education  has  the  power  to  make  reasonable  rules  and  regula- 
tions as  to  the  participation  of  local  schools  in  interscholastic  sports 
events.  However,  it  is  thought  that  an  advisory  committee  of  superin- 
tendents and  teachers  cannot  legally  share  any  of  the  responsibility  for 
the  making  and  enforcement  of  such  regulations;  the  full  responsibility 
being  upon  the  State  Board  of  Education  as  an  administrative  agency  of 
the  State.  COGGINS  v.  BOARD  OF  EDUCATION,  223  N.  C.  763;  HOS- 
PITAL V.  JOINT  COMMITTEE,  234  N.  C.  673. 

Municipal  Corporations;  Application  of  Wage  and 
Hour  Law;  Employees 

4  June  1952 

I  advise  you  that  the  Wage  and  Hour  Law  does  not  apply  to  employees 
of  municipal  corporations.  It  is  my  understanding  that  such  employees 
are  specifically  exempt  and  furthermore  they  are  not  engaged  in  inter- 
state commerce.  The  Federal  Attorney  here  for  the  Wage  and  Hour 
Divison  also  advises  me  that  this  is  correct. 

License  Taxes,  Right  of  City  to  Tax  Laundry  and  Dry  Cleaning 
Solicitation  by  Out  of  Town  Laundry,  No  Laundry  in  Town 

4  June  1952 

A  city  may  by  proper  ordinance  impose  a  license  tax  on  solicitation  of 
laundry  and  dry  cleaning  by  a  firm  outside  the  city,  soliciting  inside  the 
city  even  though  there  is  no  established  business  of  that  nature  located 
in  the  city. 

Income  Tax;  Deductions;  Carry-Over  Losses;  Effect  of 
Change  of  Fiscal  Year 

4  June  1952 

An  economic  loss  may  not  be  carried  forward  directly  or  indirectly  for 
more  than  two  years  pursuant  to  G.  S.  105-147 (d).  Consequently,  when 
a  taxpayer  changes  the  end  of  his  fiscal  year  from  January  1st  to  March 
31st,  losses  occurring  prior  to  such  January  1st,  cannot  be  carried  over  for 
a  longer  time  than  the  short  period  of  three  months,  plus  an  additional 
year. 


238  biennial  report  of  the  attorney  general  [vol. 

Sales   Tax;    Exemptions;    Motor  Vehicles;    Fleets 
OF  Five;  Accessories 

4  June  1952 

Sales  of  tillers,  fertilizer  distributors,  planters  and  cultivators  attached 
to  a  tractor  w^ould  not  fall  within  the  provisions  of  G.  S.  105-169  (t)  which 
classifies  as  wholesale  sales  the  sale  of  accessories  for  motor  vehicles, 
when  made  to  the  owner  of  a  fleet  of  five  or  more  motor  vehicles,  to  be 
used  in  or  upon  such  motor  vehicles. 


License  Taxes,  Section  126%,  Tourist  Camp;  Section  127,  Cafes; 

Section  153,  Filling  Stations;  Grocery  Stores;  Section  183, 

Separate  License  for  Separate  Business;  Municipal 

Corporations,  General  Powers;  G.  S.  160-56 

4  June  1952 

Under  the  provisions  of  G.  S.  105-105,  relating  to  State  license  taxes, 
separate  licenses  are  required  with  respect  to  each  type  of  business 
engaged  in  which  is  subject  to  a  license  tax. 


Motor  Vehicles;  Overloading 

4  June  1952 

When,  as  a  result  of  failure  to  observe  a  detour  sign,  a  driver  of  a 
truck  proceeds  on  to  a  secondary  road,  the  maximum  load  for  which  is 
less  than  the  weight  of  the  truck  and  cargo,  the  owner  of  the  truck  is 
liable  for  the  statutory  penalty.  The  Department  of  Motor  Vehicles  has 
no  discretion  in  imposing  the  penalty,  and  it  is  no  defense  that  the  owner 
of  the  truck  did  not  know  the  driver  would  proceed  on  the  secondary  road. 


Ad  Valorem  Taxation;   County  Commissioner;   Building  Permits; 
Power  to  Require  for  Tax  Information  Purposes 

5  June  1952 

There  is  no  general  statutory  authority  which  would  allow  a  County 
Board  of  Commissioners  to  require  persons  to  obtain  county  building  per- 
mits before  building  or  enlarging  any  structure,  however,  G.  S.  160-122 
does  make  provisions  for  the  appointment  of  electrical  inspectors  and  the 
making  of  inspections  with  respect  to  electrical  installations. 


Beer  and  Wine;  License  Fees 


5  June  1952 


G.  S.  18-76  provides  that  the  county  license  fee  for  the  retail  sale  of 
beer  shall  be  fixed  at  $25.  for  on-premises  license,  and  $5.  for  off-premises 
license. 
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Municipal  Corporations;  Appropriations  to  Veterans' 
Recreation  Authority 

5  June  1952 

Under  the  language  of  G.  S.  165-36,  a  municipal  corporation  may  not 
appropriate  funds  to  a  Veterans'  Recreation  Authority  created  by  Article 
5  of  Chapter  165  of  the  General  Statutes.  This  statute  only  authorizes 
the  conveyance  of  real  property  and  tangible  personal  property. 

Schools;  County  Board  of  Education  and  School  Committee; 
Authority  to  Elect  Teachers 

5  June  1952 

G.  S.  115-354  provides  that  the  principals  of  the  districts  shall  nominate 
and  the  district  committees  shall  elect  the  teachers  for  all  the  schools  of  the 
districts,  subject  to  the  approval  of  the  county  superintendent  of  schools 
and  the  county  boards  of  education.  Hovi^ever,  in  the  event  the  local  school 
authorities  are  unable  to  agree  upon  the  nomination  and  election  of  teach- 
ers, the  county  boards  of  education  shall  select  the  teacher  or  teachers, 
w^hich  selection  shall  be  final  for  the  ensuing  school  term.  The  Supreme 
Court  construed  this  provision  in  the  case  of  HARRIS  v.  BOARD  OF 
EDUCATION,  216  N.  C.  147,  holding  that  the  county  board  has  no 
authority  to  elect  a  teacher  unless  and  until  it  shall  appear  that  the 
local  committee  and  the  principal  are  unable  to  agree  upon  the  selection. 

Local  Government  Act;  Approval  of  Auditing  Contracts 
FOR  ABC  Boards 

5  June  1952 

ABC  Boards  are  required  to  secure  the  approval  of  the  Local  Govern- 
ment Commission  to  audit  the  contracts  as  required  by  G.  S.  153-144. 

Election  Laws;   Special  Election  or  the  Issuance  of  Bonds 
May  be  Held  on  Primary  Day 

5  June  1952 

A  special  bond  election  may  be  held  on  the  same  day  as  a  primary  or  a 
general  election. 

Motor  Vehicles;  Unsatisfied  Judgment 

6  June  1952 

The  Department  of  Motor  Vehicles  may  not  suspend  the  driver's  license 
and  registration  plates  issued  to  a  person  on  account  of  his  failure  to 
satisfy  a  judgment  rendered  by  a  Justice  of  the  Peace,  since  the  Justice 
of  the  Peace  is  vnthout  jurisdiction  to  render  a  judgment  for  more  than 
$50.00  for  property  damage  and  the  power  of  suspension  applies  only 
where  the  unsatisfied  judgment  is  for  more  than  $50.00  for  damage  to 
property. 
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Motor  Vehicles;  Driver's  License;  Driving  While  License  Suspended 

6  June  1952 

When  a  person  whose  driver's  license  has  been  revoked  or  suspended 
drives  a  motor  vehicle  upon  the  highways  during  the  period  of  such  re- 
vocation or  suspension,  it  is  mandatory  that  the  Department  of  Motor 
Vehicles  impose  an  additional  suspension  or  revocation.  The  additional 
suspension  or  revocation  must  be  double  the  original  suspension  or  revoca- 
tion. 

Veterans;   Vital  Statistics;   Duty  of  Register  of  Deeds  to  Furnish 

Certain  Official  Records  to  North  Carolina 

Veterans  Commission 

6  June   1952 

A  register  of  deeds  is  required  to  furnish  certified  copies  of  veterans' 
death  certificates  free  of  charge  to  representatives  of  the  North  Carolina 
Veterans  Commission.  These  documents  may  not  be  furnished  free  of 
charge  to  a  funeral  director  unless  such  funeral  director  is  a  representa- 
tive of  the  North  Carolina  Veterans  Commission. 

Law  Enforcement  Officers'  Benefit  and  Retirement  Fund;  Contribu- 
tions Made  by  County;   Teachers'  and  State  Employees'  Retire- 
ment System;  Authority  of  County  to  Contribute  Percentage 
OF  County's  Portion  of  Salaries  for  Farm  Agents  and 
Home  Demonstration  Agents 

6  June   1952 

Boards  of  county  commissioners  are  authorized  to  make  certain  contribu- 
tions to  the  Law  Enforcement  Officers'  Benefit  and  Retirement  Fund. 
This  authorization  and  amount  of  contribution  are  authorized  and  fixed  by 
Article  12  of  Chapter  143  of  the  General  Statutes.  Farm  agents  and  home 
demonstration  agents  and  their  assistants  and  secretaries  are  covered  under 
the  Teachers'  and  State  Employees'  Retirement  System  to  the  extent  of 
their  salaries  paid  by  counties,  and  boards  of  county  commissioners  are 
authorized  to  make  contributions  in  proportion  to  that  part  of  the  county's 
salary. 

Clerk    Superior   Court   Vacancy;    Nomination   of    Candidates 
FOR  Unexpired  Term 

6  June  1952 

G.  S.  163-145  provides  that  when  a  candidate  who  has  been  nominated 
for  a  county  office  in  the  primary  should  die  or  resign  between  the  date 
of  such  primary  election  and  the  ensuing  general  election,  the  vacancy 
for  the  nomination  may  be  filled  by  the  action  of  the  county  executive  com- 
mittee of  the  political  party  affected  thereby.  This  section  further  pro- 
vides that  when  a  vacancy  occurs  in  any  office  after  the  primary  has  been 
held,  the  nomination  shall  be  made  in  like  manner  as  above  provided. 
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G.  S.  163-119  provides  that  candidates  for  county  offices  shall  file  their 
notices  of  candidacy  with  the  county  board  of  elections  by  6  o'clock  P.M., 
on  or  before  the  sixth  Saturday  before  the  primary.  In  1952  the  date 
for  filing  notice  of  candidacy  expired  on  April  19th.  The  vacancy  in  the 
office  of  Clerk  of  the  Superior  Court  for  Jackson  County  occurred  on  May 
17th,  four  weeks  after  time  for  candidates  to  file  had  expired.  It  would 
seem  that  the  vacancy  should  be  filled  as  though  the  vacancy  had  happened 
after  the  primary.  Since  neither  G.  S.  163-145  nor  the  Plan  of  Organiza- 
tion of  either  of  the  political  parties  in  North  Carolina  fixes  an  exact 
time  limit  within  which  the  executive  committees  of  the  respective  political 
parties  must  act,  it  would  seem  that  all  that  is  required  is  for  the  execu- 
tive committees  to  make  nominations  in  time  for  the  names  of  the  nominees 
to  be  printed  on  the  ballots  for  the  November  election. 

Insane   Persons   and   Incompetents;    Appointment   of 
Guardians  for  Inebriates 

9  June  1952 

A  certificate  by  a  superintendent  of  a  State  Hospital  that  an  inmate 
of  such  hospital  is  an  inebriate  person  as  defined  in  the  statute  is  insuffi- 
cient to  authorize  a  clerk  of  a  superior  court  to  appoint  a  guardian  for 
such  inebriate  person. 

Election  Laws;   Second  Primary;  Appointment  of  Registrars 
and  Judges  of  Elections 

9  June  1952 

In  any  primary,  when  only  one  political  party  participates  in  such 
primary  then  all  of  the  precinct  officials  for  holding  such  primary  shall 
be  chosen  only  from  such  political  party  so  participating. 

Banks;   Banking  Holidays  Authorized  by  Governor;   Right  op 
Banks  to  Stay  Open  on  Such  Days 

9  June  1952 

Banks  are  pi-ohibited  by  G.  S.  53-77  from  carrying  on  any  ordinary  and 
usual  operations  and  business  on  a  day  declared  by  the  Governor  vdth  the 
approval  of  the  Council  of  State  as  a  legal  holiday  unless  such  activities 
are  authorized  by  the  Commissioner  of  Banks  with  the  approval  of  the 
Governor. 

Municipalities;  Tax  Levy  for  Remodeling  of  Community  Building 

_    -     ■  ..  10  June  1952 

A  to^vTt  owns  a  community  building  which  does  not  house  any  of  the 
town  offices  nor  is  it  used  for  governmental  purposes.  An  extensive  re- 
modeling of  this  building  is  proposed.  It  is  thought  that  such  a  project 
would  be  a  public  purpose  but  not  a  necessary  expense  of  the  municipality 
within   contemplation   of  Article   7,   Section   7,   of  the   State   Constitution. 
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Therefore,  it  would  seem  that  this  item  may  not  be  included  in  the  budget 
and  a  special  tax  levied  therefor  without  a  vote  of  the  people.  However, 
no  objection  is  seen  to  making  the  repairs  from  surplus  funds  other  than 
tax  levy  such  as  profits  from  sale  of  water  and  electricity  and  the  town's 
share  of  the  beer  and  wine  crown  tax.  PURSER  v.  LEDBETTER,  227 
N.  C.  1;  POWER  COMPANY  v.  CLAY  COUNTY,  213  N.  C.  698  and 
SING  V.  CHARLOTTE,  213  N.  C.  60.  G.  S.  160-1;  G.  S.  160-200  and 
G.  S.  18-81.1. 


Solicitors;   Capias;   Authority  of  Solicitor  to  Issue  Capias  Without 
Order  of  the  Judge  or  Clerk  of  the  Court 

10  June  1952 

A    solicitor   is   without   authority    to    issue    capias   in    a    criminal    action 
without  an  order  of  the  judge  or  clerk  of  the  court. 


License  Tax;  Right  to  Tax  Out  of  Town  Gas  Truck  Operating  Within 

10  June  1952 

A  municipality  is  foi-bidden  by  G.  S.  20-97  to  levy  a  privilege  license 
tax  on  an  out  of  town  gas  truck  operating  within  town  limits. 

Motor  Vehicles;  Driver's  License;  Unsatisfied  Judgment 

10  June  1952 

When  a  judgment  is  taken  against  a  father  on  account  of  an  accident 
growing  out  of  his  son's  negligent  operation  of  the  family  car,  and  the 
judgment  is  not  satisfied  within  sixty  days,  the  Department  of  Motor 
Vehicles  is  required  by  the  statute  to  suspend  the  operator's  or  chauffeur's 
license  and  also  registration  certificates  and  registration  plates  issued  to 
the   father. 


Municipalities;   Maintenance  and  Repair  of  State  Highways  in 

Municipalities;  Right  of  Municipality  to  Make  Repairs  and 

Collect  Therefor  From  the  S.  H.  &  P.  W.  Commission 

11   June   1952 

As  a  result  of  the  enactment  of  the  Powell  Bill  municipalities  are  not 
liable  for  damages  for  injuries  caused  individuals  from  defects  in  streets 
and  highways  which  are  made  a  part  of  the  State  System.  Liability,  if  any, 
would  rest  upon  the  State  Highway  and  Public  Works  Commission.  As 
a  matter  of  cooperation,  municipalities  could  work  out  a  method  for  notify- 
ing the  State  Highway  and  Public  Works  Commission  any  defects  which 
may  be  observed  by  them. 
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Justice  of  the  Peace;   Notary  Public;   Acknowledgement; 
Taking  Own  Acknowledgment 

12  June  1952 

G.  S.  10-4 (c)  and  (d)  expressly  disqualify  a  notary  public  from  taking 
his  own  acknowledgement  to  a  deed  or  other  contract.  Long  before  these 
statutes  were  enacted  the  Supreme  Court  held  in  the  case  of  LONG  v. 
CREWS,  113  N.  C.  256,  that  a  notary  public  is  disqualified  to  act  in  his 
own  case.  In  this  case  our  Supreme  Court  strongly  intimates  that  the 
same  disqualification  attaches  to  a  justice  of  the  peace. 

Evidence;  Use  of  Chemical  Test  to  Determine 
Alcoholic  Intoxication 

12  June  1952 

While  there  has  been  no  specific  ruling  in  this  jurisdiction  on  the  ad- 
missibility of  evidence  of  chemical  tests  showing  the  per  cent  of  alcoholic 
concentration  in  the  blood,  such  evidence,  when  properly  authenticated, 
would  be   admissible. 

A  statement  as  to  how  much  alcohol  in  a  person's  blood  constitutes  in- 
toxication would  have  to  come  from  a  qualified  or  admitted  expert  in  order 
to  be  admissible  evidence.  Such  evidence  would  not  be  conclusive  on  the 
question  of  intoxication  but  would  be  evidence  to  be  considered  by  the  jury 
along  with  other  relevant  evidence. 

The  results  of  a  device  which  tests  and  determines  the  alcoholic  con- 
centration in  the  blood  would  not  be  competent  evidence  without  attendant 
expert  testimony  confirming  the  accuracy  of  such  results. 

Marriage  Laws;  Place  Where  Marriage  Ceremony  to  Be  Performed 

13  June  1952 

A  marriage  ceremony  should  be  performed  in  the  county  where  the 
license  was  issued.  See  G.  S.  51-6.  The  fact  that  the  marriage  was  per- 
formed in  another  county  would  not  invalidate  such  marriage. 

Double  Office  Holding;   Member  of  Municipal  Zoning 
Commission;  G.  S.  160-177 

13  June  1952 

Membership  on  a  municipal  zoning  commission  is  not  considered  a  public 
office  since  the  commission  has  only  the  power  to  recommend  action  to  be 
taken  by  the  legislative  body  of  a  municipality. 

Lottery  Laws;  Shooting  Firearms  for  Prizes 

13  June  1952 

The  prohibition  of  G.  S.  14-292  against  gambling  does  not  apply  to 
prizes  given  for  skill  where  there  is  no  betting.  Shooting  for  beeves  or 
otha);  prizes  is  not  gambling. 
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Insurance  Agents;  Part-Time  Agents 

13  June  1952 

There  is  no  legal  objection  to  the  issuance  of  an  agent's  license  to  a 
person  who  solicits  insurance  business  on  a  part-time  basis.  The  only  re- 
quirement is  that  the  agent  pass  the  examination  required  by  law  before 
a  license  is  issued  to  him. 

Municipal  Corporations;  Taxation 

13  June  1952 

The  fact  that  a  sewer  line  has  not  been  completed  within  a  certain  por- 
tion of  a  municipality  would  not  prevent  the  collection  of  taxes  within 
such  territory.  Our  Supreme  Court  has  held  this  to  be  true.  See  BANKS 
V.   RALEIGH,  220  N.   C.  35. 

Labor;  Closed  Shop  Act;  Maintenance  of  Membership; 
Agency  Shop 

13  June  1952 

Under  the  anti-closed  shop  act,  an  employee  cannot  be  compelled  by  an 
employer  to  pay  any  dues  to  a  labor  union  as  a  condition  of  employment 
or  continuation  of  employment. 

Searches  and  Seizures;   Search  Warrant;   Validity  of  Search 

Warrant;  Containing  Item  of  Lottery  Tickets  in  Affidavit 

AND  in  Preamble  of  Search  Warrant 

16  June  1952 

Where  the  complaint  or  affidavit  of  a  search  warrant  contains  the  words 
"lottery  tickets"  and  the  preamble  of  the  warrant  itself  contains  the  same 
words,  but  in  the  order  of  seizure  in  the  search  warrant  commanding  the 
officer  to  seize  various  articles,  no  mention  is  made  in  the  order  of 
seizure  of  such  an  article  as  lottery  tickets,  there  is  much  doubt  if  this  is 
a  valid  search  warrant  and  that  any  lottery  tickets  seized  under  the  search 
warrant  can  be  introduced  in  evidence  against  the  defendant. 

Schools;  Salary  of  Music  Teacher  Paid  From  County  Funds 

16  June  1952 

G.  S.  115-81  authorizes  county  and  city  boards  of  education  to  adopt 
salary  schedule  for  teachers  and  school  officials  not  paid  out  of  State 
funds.  The  Act  further  provides  that  if  no  such  schedule  is  adopted,  the 
State  salary  schedule  shall  automatically  be  in  force.  The  mere  fact  that 
a  county  board  of  education  employs  a  teacher  to  be  paid  entirely  from  local 
funds  and  fixes  her  salary,  probably  amounts  to  the  adoption  of  a  county 
salary  schedule  so  far  as  the  teacher  in  question  is  concerned.  Therefore, 
it  would  seem  that  the  County  Board  of  Education  is  under  no  legal  obliga- 
tion to  make  an  additional  appropriation  to  bring  this  teacher's  salary  up 
to  the  State  salary  schedule. 
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Criminal  Law;  Forgery;  Raising  Check 

16  June  1952 

A  person  who  raises  the  amount  of  a  check  issued  to  him  is  guilty  of 
forgery  under  the  criminal  laws  of  this  State.  See  STATE  v.  LUFF,  198 
N.  C.  600. 

Special  Bond  Elections;  Statement  of  Results  of  Elections; 
Where  Filed 

16  June  1952 

The  results  of  special  bond  elections  held  under  the  provisions  of  the 
County  Finance  Act  are  required  to  be  filed  in  the  office  of  the  clerk  to 
the  board  of  county  commissioners  and  to  be  recorded  in  the  minutes  of 
the  board.    See  G.  S.  153-99. 

License  Taxes;  Chain  Store  Tax;  Section  162 

17  June  1952 

Counties  may  not  levy  a  chain  store  tax  under  the  authority  of  G.  S. 
105-98,  but  cities  and  towns  may  levy  a  chain  store  tax  not  in  excess  of 
$50.00  for  each  chain  store  located  in  such  city  or  town  other  than  the  par- 
ticular store  in  which  the  principal  office  of  the  chain  in  this  State  is 
located. 

License  Taxes;  Municipal  Corporations;  Peddler;  Peddling  in 
County  With  Warehouse  in  Another  County 

17  June  1952 

A  town  may  not  levy  a  privilege  tax  under  Section  121  of  the  Revenue 
Act  against  a  person  in  one  county  who  takes  orders  for  goods  and  imme- 
diately fills  those  orders  from  his  truck  when  he  has  an  established  whole- 
sale warehouse  in  another  county  and  when  his  sales  are  made  only  to 
retailers  for  resale. 

Privilege  Licenses;  Inspection  Fees;  Municipalities;  Housing 
Authorities  and  State-Owned  Educational  Institutions 

18  June  1952 

A  municipality  may  levy  by  proper  ordinance  a  privilege  license  on  a 
contractor  working  on  a  Local  Housing  Authority  project.  A  municipality 
may  not  exact  an  inspection  fee  from  such  authority.  A  municipality  may 
not  exact  an  inspection  fee  from  a  State-owned  Educational  Institution, 
nor  is  such  institution  subject  to  the  building  codes  and  regulations  of  a 
municipality. 

Courts  of  Record;  Clerks  of  the  Superior  Court 

19  June  1952 
The  Clerk  of  Superior  Court  is  a  court  of  Record. 
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Witnesses;  Mileage 

19  June  1952 

Witnesses  required  to  attend  court  are  entitled  to  mileage  to  and  from 
their  homes  to  the  place  of  examination  for  only  one  round  trip. 


Taxicabs;  Municipalities;  Proof  of  Financial  Responsibility; 
Condition  Precedent  to  Issuing  Taxicab  License 

20  June  1952 

Proof  of  financial  responsibility  is  a  condition  precedent  to  the  issuance 
of  any  certificate  of  convenience  and  necessity,  franchise,  license,  permit  or 
other  privilege  or  authority  to  any  person,  firm  or  corporation  engaging 
in  the  business  of  operating  a  taxicab  or  taxicabs. 


Ad  Valorem  Taxation;  Personal  Property;  Mistake  in  Valuation; 
Correction;  Corporate  Property;  Name  in  Which  Listed 

23  June  1952 

It  is  too  late  in  June  1952  for  a  County  Board  of  Commissioners  to 
change  the  1951  valuation  of  property  listed  for  ad  valorem  tax  purposes 
for  any  reason  other  than  a  clerical  error  in  the  listing. 


Motor  Vehicles;  Transfer  of  Title 

23  June  1952 

The  transferee  of  a  motor  vehicle,  unless  he  is  a  dealer  holding  the 
vehicle  for  resale,  must,  w^ithin  twenty  days  from  the  purchase,  apply  to 
the  Department  of  Motor  Vehicles  for  a  transfer  of  the  registration  of  the 
vehicle.    Failure  to  do  so  is  a  misdemeanor. 

Marriage  License  Fees 

23  June  1952 

G.  S.  161-10  prescribes  a  fee  of  $1.00  to  the  register  of  deeds  for  the 
issuance  of  a  marriage  license.  G.  S.  51-20  provides  for  a  tax  of  $4.00  on 
each  marriage  license  issued.  This  makes  a  total  of  $5.00  which  should 
be  collected  by  the  register  of  deeds  for  the  issuance  of  a  mamage  license. 


Municipal  Corporations;  Control  Over  Billiard  Rooms 
AND  Pool  Tables 

24  June  1952 
Cities  and  towns  can  prohibit  the  operation  of  pool  rooms  or  can  license 
the  operation  of  same  and  revoke  licenses. 
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Counties;  Care  of  Prisoners  Committed  by  City  Courts;  Prison  Fees 

24  June  1952 

Where  a  city  court  taxes  in  its  bill  of  costs  and  collects  from  a  prisoner 
turnkey  fees  and  certain  jail  fees  connected  with  the  maintenance  and 
custody  of  a  prisoner,  these  fees  should  be  turned  over  to  the  county  or 
custodian  of  the  prison  as  directed  by  law  and  should  not  be  retained  by 
the  city. 


Criminal  Law;  Larceny  of  Dog;  Payment  of  Dog  Tax  or  Listing 
FOR  Tax  to  Maintain  Indictment 

24  June  1952 

To  maintain  a  criminal  action  for  the  larceny  of  a  dog,  the  dog  must  be 
listed  for  taxes  and  the  taxes  paid  unless  the  county  has  voted  the  special 
and  additional  license  tax  provided  by  Article  3  of  Chapter  67  of  the  Gen- 
eral Statutes,  and  if  so,  then  a  criminal  action  may  be  maintained  for  the 
larceny  of  a  dog  if  the  dog  is  listed  for  such  tax,  irrespective  of  payment. 


Jury  Duty;  Exemptions;   Registrar  of  Elections 

24  June  1952 
Elections  registrars  are  not  exempt  from  jury  duty  by  law. 

Criminal  Law;  Public  Drunkenness;  Common-Law  Nuisance 

24  June  1952 

An  individual  who  is  repeatedly  convicted  of  public  drunkenness  over  a 
period  of  time  may  be  indicted  and  convicted  of  the  offense  of  a  common- 
law  nuisance. 


Retirement;  Local  Pension  Fund;  Terminal  Leave  for  Police 
Officers  With  Thirty  Years'  Service 

24  June  1952 

The  question  of  terminal  leave  on  the  part  of  a  police  officer  retiring 
after  thirty  years'  service  is  not  covered  by  any  State  law  or  by  any  public- 
local  or  private  act  relating  to  policemen's  pension  funds.  It  would  appear 
that  this  is  a  matter  of  local  legislation  entirely. 


Drainage  Districts;  Tax  Receipts;  Right  to  Require  Assessment 
Placed  on  Tax  Receipt 

24  June  1952 

The  Drainage  District   Commissioners  cannot  require  the   County  Com- 
missioners to  include  the  amount  of  drainage  assessment  on  the  tax  receipt. 
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Tar  River  Port  Commission;  Authority  of  Pitt  County  to  Appropriate 
Funds  Derived  From  A. B.C.  Stores  to  Commission 

25  June  1952 

The  Board  of  Commissioners  of  Pitt  County  by  a  Special  Act  of  Legis- 
lature is  authorized  to  make  a  loan  to  the  Tar  River  Port  Commission  to 
be  repaid  when  the  funds  become  available  for  that  purpose  .  .  .  Such  loans 
to  be  made  from  the  operation  of  A. B.C.  stores. 

Motor  Vehicles;  Overloading 

26  June  1952 

G.  S.  20-118  fixes  a  maximum  gross  load  for  a  three-axle  vehicle  at  44,000 
pounds,  and  also  fixes  a  maximum  for  each  axle  at  18,000  pounds  when  the 
wheels  are  equipped  with  low  pressure  pneumatic  tires.  A  violation  of 
either  limit  exposes  the  owner  to  the  statutory  penalty. 

Juvenile  Courts;  Jurisdiction  to  Determine  Custody  of  Children 

26  June  1952 

In  this  State  there  are  four  different  situations  as  to  jurisdiction  to 
determine  custody  of  minor  children : 

When  an  issue  arises  between  husband  and  wife,  who  are  living  in  a 
state  of  separation  without  being  divorced,  the  procedure  is  by  habeas 
corpus.    G.  S.  17-39.    ROBBINS  v.  ROBBINS,  229  N.  C.  430. 

If  a  divorce  action  is  pending  between  the  parents  in  the  courts  of 
this  State,  the  divorce  court  has  exclusive  original  jurisdiction  to 
award  custody;  and  if  the  divorce  has  already  been  granted  by  a  North 
Carolina  court,  the  procedure  is  by  motion  in  the  cause.  G.  S.  50-13; 
IN  RE  BLAKE,  184  N.  C.  278;  WINFIELD,  228  N.  C.  256;  PHIPPS 
v.  VANNOY,  229  N.  C.  629. 

If  the  parents  of  the  child  have  been  divorced  outside  of  North 
Carolina,  custody  may  be  determined  in  a  special  proceeding  before 
the  Judge.  G.  S.  50-13.  By  the  1949  amendment  to  this  section,  it 
would  seem  that  a  special  proceeding  is  also  the  proper  procedure  in 
a  case  in  which  one  of  the  parents  is  dead  and  the  controversy  is  be- 
tween the  surviving  parent  and  some  other  person. 

In  all  other  cases  the  juvenile  court  has  jurisdiction  under  G.  S. 
110-21(3). 

It  would  seem  that  no  court  in  North  Carolina  can  acquire  jurisdiction 
over  the  person  of  the  minor  child  by  constructive  service  of  process  upon 
the  custodian  of  the  child  while  both  the  custodian  and  the  child  are  out- 
side the  State.  It  is  thought  that  compliance  with  neither  G.  S.  110-28  nor 
G.  S.  1-104  would  be  sufficient  to  give  the  courts  of  North  Carolina  juris- 
diction to  award  custody  of  the  child.    COBLE  v.  COBLE,  229  N.  C.  81. 

Marriage  Laws;  Foreign  Divorces;  Person  May  Not  Remarry 
Until  Final  Decree  of  Divorce  Is  Signed 

26  June  1952 

A  person  divorced  in  a  foreign  state  may  not  obtain  a  license  to  marry 
in  this  State  until  a  final  decree  of  divorce  has  been  signed. 


31]  biennial  report  of  the  attorney  general  249 

Bastardy;  Liability  for  Medical  and  Funeral  Expenses; 
Conviction  for  Stillborn  Child 

26  June  1952 

Nonsuit  should  not  be  allowed  in  a  prosecution  under  the  Bastardy  Act 
where  the  illegitimate  child  dies  a  short  time  after  birth.  The  putative 
father  in  such  a  case  is  responsible  for  the  necessary  medical  and  hospital 
expenses  and  if  he  wilfully  and  intentionally,  after  notice  and  request,  fails 
to  provide  these  necessities,  he  is  liable  under  the  Bastardy  Act.  However, 
in  the  case  of  an  illegitimate  stillborn  child,  the  putative  father  could  not 
be  indicted  under  the  Bastardy  Act  because  there  is  no  child  in  existence 
and  the  hospital  expenses  of  the  mother  and  funeral  expenses  of  the  still- 
born child  do  not  come  under  the  intent  and  meaning  of  the  Bastardy  Act, 
which  only  makes  it  a  criminal  offense  for  refusing  to  "support  and  main- 
tain" an  illegitimate  child. 

Sales  Tax;  Rentals;  Frame  Forms 

26  June  1952 
Rental  of  frame  forms  for  construction  work  is  subject  to  the  sales  tax. 

Schools;   Appropriations  by  County  Commissioners  for 
Extra  High  School  Teachers 

27  June  1952 

Boards  of  Commissioners  do  not  have  authority  to  levy  taxes  to  provide 
funds  for  the  purpose  of  paying  extra  teachers  in  the  public  schools  except 
to  the  extent  and  in  the  manner  authorized  by  the  school  machinery  act. 

Motor  Vehicles;  Use  of  Mufflers 

•  27  June  1952 

Mufflers  on  automobiles  must  be  kept  in  good  working  order  and  in  con- 
stant operation  to  prevent  excessive  or  unusual  noise.  A  muffler  cutout  is 
prohibited  by  G.  S.  20-128. 

Motor  Vehicles;  Courts;  Suspended  Sentences;  Conditions 

27  June  1952 

A  judge  has  authority  to  suspend  a  sentence  upon  condition  that  the 
defendant  not  operate  a  motor  vehicle  at  specified  times  or  on  specified  days. 

Marriage  Laws;  Capacity  to  Marry;  Age  Limits 

27  June  1952 

All  unmarried  persons  of  eighteen  years  or  upwards  may  lawfully  marry 
in  this  State.  Persons  between  the  ages  of  sixteen  and  eighteen  years  of 
age  may  la\vfully  marry  under  a  special  license  provided  the  written  con- 
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sent  of  one  of  the  parents  or  the  person  standing  in  loco  parentis  to  such 
person  is  filed  with  the  register  of  deeds  of  the  county  where  the  license 
is  to  be  issued. 

Beer  and  Wine;  Issuance  of  County  License 

27  June  1952 

G.  S.  18-77  makes  it  mandatory  that  a  county  issue  an  "on  premises" 
beer  license  to  a  person  who  qualifies  for  the  same  under  the  statutes. 
However,  the  act  as  amended  gives  the  governing  body  the  authority  to 
conduct  a  hearing  on  the  question  of  whether  the  applicant  can  qualify 
under  the  statutes.  From  an  adverse  finding  of  fact  and  ruling,  the  appli- 
cant may  appeal  to  the  Superior  Court.  G.  S.  18-77  and  COTTER  v. 
REEL,  223  N.  C.  486. 


Beer  and  Wine;  Election  Under  G.  S.  18-124 (f)  May  Not  Be  Held 
Within  Sixty  Days  of  Another  Election 

27  June  1952 

A  county  may  not  hold  an  election  on  the  question  of  legalizing  the  sale 
of  beer  and  vdne  therein  within  sixty  days  from  an  election  in  a  munici- 
pality of  the  county,  irrespective  of  the  time  of  making  the  order  calling 
such  election.    G.  S.  18-124 (f)  ;  FERGUSON  v.  RIDDLE,  233  N.  C.  54. 


License  Taxes;  Two  or  More  Activities;  Municipal  Taxation; 
Section  183  of  the  Revenue  Act 

27  June  1952 

There  is  no  state  privilege  license  on  the  sale  of  watches,  clocks  and  cuff 
links  as  sold  by  drug  stores,  clothing  stores  and  hardware  stores.  A  town 
can  levy  a  jewel  license  tax  for  the  privilege  of  selling  these  items  under 
the  authority  of  G.  S.  160-56. 


Schools;  Budget;  Salaries  of  Vocational  Teachers 

27  June  1952 

G.  S.  115-363  provides  that  all  county-wide  current  expense  school  funds 
shall  be  apportioned  to  county  and  city  administrative  units  monthly  and 
it  shall  be  the  duty  of  the  county  treasui'er  to  remit  such  funds  monthly 
as  collected  to  each  administrative  unit  located  in  said  county  on  a  per 
capita  enrollment  basis;  this  includes  funds  for  vocational  subjects.  Under 
the  foregoing  statute  and  the  decision  in  SCHOOL  TRUSTEES  v.  BEN- 
NER,  221  N.  C.  566,  it  is  thought  that  in  a  county  containing  a  county 
unit  and  two  city  units,  the  three  units  may  not  be  considered  together  in 
making  the  budget  for  vocational  teachers.  Instead  the  levy  must  be  made 
on  a  per  capita  enrollment  basis. 


I 
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Rabies  Act;  Vaccination  Fees 

30  June  1952 

When  the  owners  of  dogs  have  not  brought  them  in  for  vaccination  at 
the  time  stipulated  by  the  rabies  inspector,  the  owners  are  required  to  pay 
an  additional  sum  of  twenty-five  cents  for  each  dog,  which  sum  is  retained 
by  the  rabies  inspector. 

Marriage  Laws;  Age  Requirements 

30  June  1952 

Persons  eighteen  years  of  age  and  upwards  may  la^vfully  many  without 
their  parents'  consent.  Persons  between  the  ages  of  sixteen  and  eighteen 
may  lawfully  marry  provided  they  have  the  written  consent  of  their 
parents. 

Blood  tests  are  required  and  must  be  from  a  laboratory  approved  by 
our  State  Board  of  Health.  A  physical  examination  is  required  to  be  made 
by  a  physician  resident  in  North  Carolina.  There  is  no  waiting  period 
required  after  a  license  has  been  issued  before  a  maiTiage  ceremony  may 
be  performed.  One  of  the  parties  to  the  marriage  may  apply  for  and  secure 
a  marriage  license. 


REPORT  OF  THE  DIRECTOR  OF 

THE  BUREAU  OF  INVESTIGATION 

TO  THE 

ATTORNEY  GENERAL  FOR  THE  BIENNIUM 

JULY  1,  1950  TO  JULY  1,  1952 

Honorable  Harry  McMullan 

Attorney  General 

State  of  North  Carolina 

Raleigh,  North  Carolina  .  - 

Re:  Biennial  Report 
Dear  Mr.  McMullan: 

I  submit  herewith  Biennial  Report  summarizing  the  activities  of  this 
1  Bureau  for  the  fiscal  years  1950-1951  and  1951-1952. 

As  of  August  1,  1951  Mr.  Walter  F.  Anderson,  former  Director,  resigned 
to  accept  the  position  of  Director  of  Prisons.  A  re-classification  by  the 
State  Personnel  Department  resulted  in  the  revision  of  certain  job  classi- 
fications, duties,  and  salaries.  Provisions  were  made  for  an  Assistant 
Director  and  Two  Supervising  Special  Agents;  one  for  the  Eastern  half 
of  the   State   and   another   for  the   Western  portion.    The   title   of   Special 
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Agent  was  subdivided  into  three  classifications  of  Special  Agent  I,  Special 
Agent  II,  and  Special  Agent  III  with  corresponding  salaries  based  on 
experience  and  duties.  At  the  present  time  the  staff  of  the  Bureau  consists 
of  a  Director,  Assistant  Director,  and  twenty  Special  Agents,  together  with 
the  necessary  clerical  and  stenographic  personnel.  Among  the  Special 
Agents  available  are  individuals  especially  trained  in  the  science  of  finger 
printing;  documentary  examination;  ballistics,  and  psychograph  operation. 

During  the  past  fiscal  year  in  so  far  as  available  funds  would  permit  an 
effort  has  been  made  to  replace  and  supplement  worn  out  and  obsolete 
equipment  with  the  most  modern  equipment  available  necessary  for  carry- 
ing out  the  functions  of  this  Bureau.  Accordingly,  the  Bureau  is  now 
equipped  to  render  assistance  in  those  matters  involving  finger  prints,  the 
examination  of  questioned  documents,  ballistics  examinations,  psychograph 
tests,  microscopic  examinations,  and  photography  of  both  a  general  and 
specialized  nature.  In  addition,  a  Biochemist  and  Toxicologist  of  Duke 
University  Hospital  is  on  the  regular  staff  of  the  Bureau  to  handle  all 
cases  of  such  nature. 

The  requests  from  the  various  law  enforcement  agencies  of  the  State 
for  the  services  and  facilities  of  the  Bureau  have  shown  a  steady  increase, 
and  during  the  preceding  biennium  this  increase  each  year  amounted  to 
approximately  sixteen  percent  over  the  preceding  year.  The  Bureau  and 
its  staff  are  deeply  appreciative  of  the  cooperation,  friendship,  and  assist- 
ance which  it  has  been  accorded  by  the  Sheriffs  Department,  Police  De- 
partments, Judges,  Solicitors,  Governmental  Executive  Departments,  and 
various  other  law  enforcement  agencies  throughout  the  State. 

This  Department  is  continuously  searching  for  and  attempting  to  devise 
additional  and  new  means  whereby  more  efficient  and  increased  services 
might  be  extended  to  the  law  enforcement  agencies  of  this  State. 

With  kind  personal  regards. 

Sincerely  yours, 

James  W.  Powell,  Director 


PART  I 

YEARLY  REPORT 

1  JULY  1950  TO  1  JULY  1951 

The    following'    statement    shows    new    and    old    cases    investigated    and 
closed  for  each  month  diiring  the  period  from  1  July  1950  to  1  July  1951: 

NEW  CASES  OLD  CASES 
Investigated     Closed     Investigated     Closed 

July    1950     78  26  56                  11 

August    122  35  99  32 

September    91  44  92  29 

October   113  49  77  34 

November     132  52  68  26 

December    74  29  54  30 

January   1951    137  85  113  87 

February    95  47  88  33 

March    92  65  98  42 

April    100  55  69  34 

May     101  46  107  52 

June     105  71  243  200 

Totals :    1,240  604  1,164  610 

GRAND  TOTAL 

Cases  Investigated     Cases  Closed 
2,404  1,214 

1  July  1950  to  1  July  1951 
TOTAL  TYPES  OF  CRIMES  INVESTIGATED  IN 
VARIOUS  COUNTIES 

Assault       38 

Burglary      626 

Embezzlement     104 

Homicide 76 

Larceny      118 

Robbery      14 

Sex   Offense    26 

Miscellaneous        243 

1,240 
TOTAL  REQUESTS  FROM   LAW  ENFORCEMENT  AGENCIES 

Sheriffs'  Department    662 

Police   Department    347 

Highway   Patrol    34 

Solicitors        36 

Judges      9 

Executive    Department    81 

Coroners       8 

Miscellaneous      63 


1,240 
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1  July  1950  to  1  July  1951 

The  following  shows  source  of  requests  and  types  of  work  for  the  Fiscal 
Year— 1950-1951: 


High- 

Execu- 
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Police 

way 
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Cor- 

Depts. 

Depts. 
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tors 

Judges 

Dept. 

oners 

Misc. 
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33 

Burglary 
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Forgery 

32 

43 
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7 
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12 

104 

Homicide i 

42 

17 
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10 
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5 
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76 

51 
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15 
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Robbery 

Sex  Offense 

9 

4 
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5 

- 

3 

1 
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26 

Miscellaneous 

70 

54 

9 

11 

8 

56 

2 

33 

243 

Totals 

662 

347 

34 

36 

9 

81 

8 

63 

1,240 

1 

1  July  1950  to  1  July  1951 

The    following    statement    shows    the    source    of    requests    and    types    of 
work  performed  by  the  Technical  Division  during  the  period  from  1  July ; 
1950  to  1  July  1951: 


Sheriffs' 
Depts. 

Police 
Depts. 
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way 
Patrol 
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tors 

Judges 
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l! 
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Examinations- ._ 
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- 
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- 
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Medico-Legal 
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- 
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Photographs 

Printed __. 
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291 
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- 
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Totals 

1,249 

4,130 

63 

45 

271 

2 

236 

5,996     j 

PART  II 

YEARLY  REPORT 

1  JULY  1951  TO  1  JULY  1952 

1   July  1951   to  1  July   1952 

The  following  statement  shows  new  and  old  cases  investigated  and  closed 

for  each  month  during  the  period  from  1  July  1951  to  1  July  1952: 

NEW  CASES  OLD  CASES 
Investigated     Closed     Investigated     Closed 

July  1951    99                  63  65  13 

August    84                  43  52  16 

September    117                  80  73  19 

October      173                116  80  31 

November     142                  74  92  15 

December    143                  68  96  31 

January   1952    185                  77  72  16 

February     93                  39  91  19 

March    123                  63  110  38 

April    103                  45  84  20 

May   101                  43  243  200 

IJune     122                  47  200  125 


Totals :    1,485  758  1,258  543 

1  July  1951  to  1  July  1952 

TOTAL  TYPES   OF   CRIMES   INVESTIGATED   IN 

VARIOUS    COUNTIES 

r  Assault     41 

I  Burglary 832 

Embezzlement       85 

Homicide 87 

Larceny      156 

Robbery      14 

Sex    Offense    31 

Miscellaneous      239 

1,485 
TOTAL  REQUESTS  FROM  LAW  ENFORCEMENT  AGENCIES 

Sheriffs'  Department    860 

Police  Department    448 

Highway   Patrol    29 

Solicitors      39 

Judges      2 

Executive  Department   54 

Coroners       3 

Miscellaneous      50 

1,485 
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The  following  shows  source  of  requests  and  types  of  work  for  the  Fiscal 
Year    1951-1952: 


Assaults 

Burglary 

Forgery 

Homicide 

Larceny 

Sex  Offense.  _. 

Robbery 

Miscellaneous 
Totals... 
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Execu- 
tive 
Dept. 


Cor- 
oners 


Misc. 


Totals 


41      ^ 
832 

S5      * 

87 
156 

31 

14 
239 


1,485 


1  July  1951  to  1  July  1952 

The  following  statement  shows  the  sources  of  requests  and  types  of 
work  performed  by  the  Technical  Division  during  the  period  from  1  July 
1951  to  i  July  1952: 


Sheriffs' 
Depts. 

Police 
Depts. 

High- 
way 
Patrol 

Solici- 
tors 

Judges 

Execu- 
tive 
Dept. 

Cor- 
oners 

Misc. 

Totals 

Fingerprint 

Examinations 

652 

394 

20 

— 

— 

— 

— 

138 

1,204 

Firearms 

Examinations-  __ 

47 

25 

— 

— 

— 

— 

— 

— 

72 

Document 

Examinations 

285 

283 

— 

12 

— 

134 

— 

6 

720 

Medico-Legal 
Examinations     - 

14 
31 

257 

9 

30 

231 

29 

- 

- 

10 
12 

- 

156 

23 

Psychograph 
Tests 

71 
685 

Photographs 

Printed 

Totals 

1,286 

972 

49 

12 

- 

156 

- 

300 

2,775 

BRIEF  SUMMARY  OF  A   REPRESENTATIVE 

NUMBER  OF  CASES   INVESTIGATED  BY 

SPECIAL  AGENTS  OF  THE 

NORTH  CAROLINA  BUREAU  OF 

INVESTIGATION 

DURING  THE  PERIOD  FROM 

JULY  1,  1950  TO  JULY  1,  1952 

State  vs  Newton  Hanes 
Ishemel  Simmons,  Victim — Homicide — Craven  County 

On  November  4,  1951  at  about  5:40  p.  m.  Ishemel  Simmons,  negro 
tenant  farmer  of  Craven  County,  was  found  dead  in  the  front  seat  of  his 
car.  Guy  Hamilton  of  New  Bern,  N.  C.  found  the  Simmons  car  with  its 
burden  parked  near  a  gate  leading  to  a  private  camp  on  the  Trent  River. 
Sheriff  C.  B.  Berry  of  Craven  County  requested  the  assistance  of  the 
N.   C.  Bureau  of  Investigation  in  the  investigation  of  this  case. 

The  victim  was  a  tenant  farmer  for  one  Newton  Hanes  who  became 
the  chief  suspect  and  later  the  defendant  in  this  case.  Articles  in  the 
victim's  car  were  found  to  have  come  recently  from  the  Hanes  house.  Of- 
ficers then  made  a  search  of  the  Hanes  residence.  Blood  was  found  on 
the  porch,  in  a  wheelbarrow  and  on  the  ground.  Samples  were  taken  and 
forwarded  to  the  laboratory  for  identification  and  typing.  Some  bloody 
clothing,  identified  as  belonging  to  the  victim,  was  found  in  the  suspect's 
car.  A  .25  cal.  automatic  was  found  in  the  suspect's  house.  This  was 
identified  by  the  Firearms  Technician  as  having  fired  the  fatal  bullets. 

Resulting  from  the  above  evidence,  Newton  Hanes  was  taken  into  custody 
and  questioned  concerning  the  case.  He  denied  any  knowledge  of  the  crime. 
Later,  at  the  January  1952  term  of  Craven  County  Superior  Court,  he 
admitted  on  the  stand  that  he  had  shot  the  victim.  He  gave  as  his  reason 
a  story  that  the  victim  had  raped  Mrs.  Hanes.  As  a  result,  his  wife  was 
"now  suffering  from  a  venereal  disease,"  and  was  being  treated  by  a 
physician. 

Resulting  from  this  admission  the  jury  deliberated  over  6  hours  and 
then  returned  a  verdict  of  Not  Guilty. 

State  vs  Roy  Ketner 
Albert  Mehl,  Victim — First  Degree  Burglary — Burke  County 

On  the  night  of  May  22,  1951,  Mr.  Albert  Mehl,  the  head  supervisor 
for  the  N.  C.  School  for  the  Deaf,  was  awakened  by  someone  stabbing  him 
[With  a  knife.  The  victim  was  deaf  himself  and  customarily  slept  with 
his  door  unlocked  so  that  the  students  could  come  in  and  awaken  him  if 
his  assistance  was  needed.  Upon  being  carried  to  the  hospital,  Mr.  Mehl 
was  found  to  have  been  stabbed  5  times  with  some  type  of  cutting  imple- 
ment. Further  investigation  at  the  scene  disclosed  that  someone,  on  this 
same  night  had  carried  away  a  locked  chest,  in  which  the  students'  spend- 
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ing  money  is  kept  to  prevent  unauthorized  use  or  theft.  Sheriff  Ray  Sig- 
mon  of  Burke  County  requested  the  assistance  of  the  State  Bureau  of 
Investigation  in  bringing  the  perpetrators  to  justice. 

The  investigating  officers  gained  the  assistance  of  the  Deaf  School  stu- 
dents in  the  search  of  the  premises.  The  butcher  knife  used  to  do  the 
stabbing  was  found  on  the  stairway  leading  to  the  exit  of  the  building. 
The  locked  chest  was  found  damaged,  but  unopened  on  the  right-of-way 
of  the  nearby  Southern  Railroad.  A  pair  of  gloves  were  found  on  the 
campus  grounds. 

Investigating  officers  gained  the  assistance  of  the  school  authorities  as 
interpreters,  since  all  the  students  had  to  be  questioned  in  sign  language. 
During  these  interrogations  the  officers  found  that  one  Roy  Ketner,  a 
former  Deaf  School  student,  had  often  given  threats  (by  signs  and  writ- 
ing) against  the  victim.  Investigations  conducted  in  the  vicinity  of  the 
suspect's  home  confirmed  that  Ketner's  whereabouts  on  the  night  of  the 
crime  were  undetermined.  He  was  found  to  have  purchased  and  used  a 
bus  ticket  going  to  Morganton  on  the  night  of  the  crime.  On  June  7,  1951, 
as  a  result  of  this  and  other  evidence,  Ketner  was  arrested,  searched  and 
charged  with  this  crime.  On  his  person,  officers  found  a  list  of  names 
under  a  heading  "I  Will  Kill."  This  list  included  the  name  of  Albert  Mehl 
as  well  as  other  officials  and  students  at  the  school. 

On  June  11,  Roy  Ketner  in  sign  language  confessed  to  this  crime,  and 
accompanied  by  the  officers  and  interpreters,  he  re-enacted  the  crime.  He 
was  tried  in  the  June  term  of  Burke  County  Superior  Court  and  Honorable 
Allen  H.  Gwyn  gave  him  a  sentence  of  6  years  to  serve.  An  additional 
sentence  of  8  to  10  years  was  suspended  on  good  behavior. 


State  vs  Curtis  Shedd 

John  Boyter,  Johnnie  May  Boyter,  Jo  Ann  Boyter,   Victims — 

Rape  and  Murder — Macon  County 

On  the  afternoon  of  August  3,  1950  one  John  Boyter  and  his  two  daugh- 
ters were  reported  missing  from  their  home  in  Walhalla,  S.  C.  A  week 
later  the  body  of  a  white  man  was  found  on  an  old  road  just  off  Highway 
28  in  the  edge  of  Georgia.  Death  was  attributed  to  two  shotgun  blasts 
at  close  range.  The  identification  of  this  body  as  that  of  the  missing  John 
Boyter  touched  off  an  investigation  which  involved  the  cooperation  of  the 
State  and  local  law  enforcement  agencies  in  North  Carolina,  South  Caro- 
lina and  Georgia.  The  North  Carolina  Bureau  of  Investigation  was  re- 
quested to  assist  in  the  investigation  and  did  so  starting  on  August  14,  1950. 

The  victim,  John  Boyter,  was  last  seen  in  the  company  of  one  Curtis 
Shedd  an  ex-convict.  Resulting  from  this  information,  the  Georgia 
authorities  picked  up  Shedd.  Later,  upon  interrogation  he  admitted  this 
homicide  and  in  addition  led  the  investigating  officers  to  a  mountainous 
area  in  the  edge  of  Macon  County,  N.  C.  where  the  other  two  victims 
were  found. 

The  bodies  of  Johnnie  May  Boyter,  aged  14,  an  Jo  Ann  Boyter,  aged  8, 
were  on  the  mountain  side  about  4  miles  South  of  Highlands,  N.  C.  just 
off  Highway  106.  An  autopsy  report  revealed  that  they  had  been  raped 
and  that  death  had  resulted  from   strangulation. 
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Shedd  signed  a  confession  stating  that  he  had  killed  the  father  with 
a  sawed  off  shotgun  after  having  carried  him  off  to  an  isolated  place  in 
Georgia  for  that  purpose.  He  then  returned  and  picked  up  the  little  girls 
at  their  residence  telling  them  that  their  father  wanted  them  to  accompany 
him.  He  drove  them  to  the  edge  of  North  Carolina  where  he  raped  and 
strangled  Johnnie  May  with  his  hands.  Later  he  raped  her  younger  sister, 
Jo  Ann,  and  choked  her  to  death  with  her  belt. 

Prosecution  and  law  enforcement  officials  agreed  to  have  the  defendant 
^  tried  in  North  Carolina  at  the  December  1950  term  of  Macon  County 
Superior  Court.  After  the  jury  found  the  defendant  guilty  of  first  de- 
gree murder  without  recommendation  for  mercy,  Honorable  Judge  J.  Will 
Pless  Jr.  sentenced  him  to  die  in  the  State's  Gas  Chamber  in  Raleigh.  On 
Good   Friday,  March  24,   1951,  this  sentence  was  carried  out. 


State  vs  J.  C.  Spence 
Pasquotank  County — Marriage  Racket 


On  November  5,  1951,  Solicitor  W.  W.  Cahoon  of  the  First  Judicial  Dis- 
trict at  Elizabeth  City  requested  this  Bureau  to  investigate  the  alleged 
Marriage  Racket  centered  around  the  office  of  the  Pasquotank  Register 
of  Deeds.  The  Bureau  in  1948  investigated  and  assisted  in  the  elimination 
of  a  Marriage  Mill  operating  at  South  Mills,  N.  C.  The  law  in  the  State 
of  Virginia  makes  it  difficult  for  a  young  couple  to  get  married  in  haste, 
so  vdth  little  encouragement,  they  come  over  into  the  edge  of  North  Caro- 
lina to  have  the  marriage  performed.  The  fact  that  the  large  Naval  in- 
i  stallations  are  located  in  the  Norfolk  area  tends  to  further  such  a  condi- 
tion. 

The  investigation  of  records  in  the  office  of  the  Register  of  Deeds  re- 
vealed that  the  County  had  paid  for  the  printing  of  approximately  20,000 
cards  which  bear  a  map  to  assist  those  interested  in  a  "quickie  marriage" 
to  find  the  Hospital  for  a  blood  test,  the  home  of  the  Register  of  Deeds, 
the  Courthouse,  the  Bank,  the  Justice  of  the  Peace,  and  the  Hotel.  The 
records  further  disclosed  that  during"  the  period  from  January  1,  1951  to 
October  31,  1951,  1848  sets  of  marriage  licenses  were  issued.  The  official 
population  of  Pasquotank  County  is  listed  as  24,143. 

Other  irregularities  were  found  in  checking  the  Long  Distance  Tolls 
which  had  been  paid  by  the  County.  Evidence  was  uncovered  tending  to 
show  that  kick-backs  were  given  to  the  Register  of  Deeds  in  return  for 
his  sending  business  to  certain  officials  who  could  perfonn  the  marriage 
ceremony.  On  one  afternoon  alone,  June  9,  1951,  the  record  disclosed  that 
eight  couples  were  married  by  one  minister  in  the  office  of  the  Register 
of  Deeds. 

On  Thursday,  November  15,  1951,  the  Grand  Jury  of  Pasquotank 
County  Superior  Court  returned  a  true  bill  against  Joseph  C.  Spence 
charging  him  with  "unlawfully,  wilfully,  wrongfully  and  fraudulently 
violating  the  oath  of  his  office  according  to  the  full  meaning  thereof  and 
from  a  wicked  motive  pervert  the  authority  of  his  aforesaid  office  and  as 
a  means  for  bribery,  extortion  and  fraudulent  personal  monetary  gains 
over  and  above  his  regular  authorized   salary." 
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State  vs  George  Smith  et  als 
Lottery  and  Bribery  Conspiracy — Guilford  County 

For  many  years  George  Smith  has  been  known  to  be  the  power  behind 
lottery  operations  in  a  number  of  the  major  cities  in  North  Carolina, 
A  former  Lt.  of  Smith's  estimated  that  the  organization  during  its  full 
scale  operation  took  over  $11,000  daily  from  5  of  the  major  cities  of 
North  Carolina.  Numerous  local  investigations  in  various  sections  of  the 
State  resulted  in  some  convictions  and  fines  but  the  very  nature  of  the  { 
lottery  operation  makes  evidence  or  eye  witnesses  very  diificult  to  obtain. 
This  is  especially  so  for  the  local  officers  for  they  are  well  known  by  the 
lower  echelons,  such  as  the  ticket  writers  of  the  illegal  operation.  Some- 
times, though  not  as  often  as  it  is  suspected,  the  operation  is  able  to 
worm  its  way  into  law  enforcement  and  secure  aid  from  some  of  the  mem- 
bers hereof.  Such  was  one  of  the  cases  investigated  by  this  Bureau  dur- 
ing the  last  two  year  period. 

For  some  time  the  headquarters  of  the  Smith  lottery  operation  was  | 
known  to  be  in  Greensboro,  N.  C. ;  the  syndicate  having  large  scale  opera^ 
tions  in  the  city  also.  Investigations  had  been  conducted  during  1949  j 
resulting  in  the  indictment  of  Smith  and  some  of  his  henchmen.  The  dis- 
appearance of  some  of  the  necessary  State's  witnesses  weakened  the  State's 
case,  so  Smith  was  allowed  to  go  free  with  a  $10,000  fine.  Later  the 
organization  was  splintered  by  rivaling  factions.  One  of  the  personalities 
involved  was  C.  A.  "Shug"  York. 

York,  in  testifying  for  himself  in  another  case  during  November  of 
1950,  stated  that  he  had  acted  as  George  Smith's  representative  in  pay- 
ing off  four  Greensboro  Policemen  on  numerous  occasions  between  Decem- 
ber of  1948  and  December  of  1949.  As  a  result  of  this  accusation  the 
assistance  of  the  Bureau  was  again  requested  on  November  9,  1950.  After 
the  interrogation  of  hundreds  of  witnesses  and  10  months  of  effort,  the 
four  policemen  and  the  rackets  boss,  George  Smith,  were  indicted  on 
charges  of  conspiracy  to  commit  a  felony,  to  wit  bribery.  During  the 
February  1952  term  of  Guilford  County  Superior  Court  the  five  were  con- 
victed on  19  counts  of  conspiracy  to  bribe  and  violation  of  lottery  laws. 
Smith  was  sentenced  to  10  years  in  Prison  and  in  addition  received  a 
$25,000  fine.  Two  to  three  years  was  given  to  three  officers  and  18  months 
to  24  months  given  to  the  fourth.  All  five  appealed  to  the  Supreme  Court 
and  it  is  of  interest  to  note  that  while  the  appeal  was  pending  on  July 
16th,  Smith  was  re-arrested  on  the  charge  of  hit  and  run,  manslaughter 
in  the  death  of  a  14  year  old  bicycle  rider  in  Guilford  County. 


State  vs  John  Andrew  Roman 
Mrs.   Beiilah   Hinshaw,    Victim — First   Degree   Murder — Davidson   County 

At  approximately  8:45  a.m.  on  August  13,  1951  the  body  of  Mrs.  Beulah 
Hinshaw  was  found  lying  in  the  hallway  of  her  home.  The  victim  was  a 
widow  who  lived  alone  at  950  South  Main  Street  in  Lexington,  N.  C. 
Evidences  of  a  severe  struggle  were  found  at  the  scene  and  the  victim 
was  found  to  have  suffered  cut  and  stab  wounds,  four  broken  ribs  and  a 
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broken  neck.  Chief  Vernon  G.  Price  of  the  Lexington  Police  Department 
requested  the  assistance  of  the  N.  C.  Bureau  of  Investigation  in  the  in- 
vestigation of  this  case. 

During  the  crime  scene  search,  officers  found  fingerprints,  gathered  soil 
specimens,  and  located  a  rubber  boot  vi^ith  the  top  cut  off  w^hich  had  been 
left  by  the  perpetrator.  Plaster  casts  of  footprints  and  tire  tracks  were 
also  made.  Further  investigation  resulted  in  the  questioning  of  a  suspect, 
John  Andrev^r  Roman.  His  fingerprints  were  taken  and  an  identification 
was  made  with  those  found  at  the  crime  scene.  He  was  arrested  and 
charged  with  first  degree  murder  but  denied  any  knowledge  of  the 
crime.  From  this  beginning,  the  investigating  officers  began  piecing  to- 
gether and  perfecting  the  chain  of  circumstantial  evidence  which  was  to 
point  unerringly  to  John  Andrew  Roman. 

A  mate  to  the  boot  which  was  left  at  the  crime  scene  was  found  in  the 
rear  of  the  ice  plant  where  Roman  was  employed.  On  returning  to  the 
ice  plant  on  the  night  in  question,  Roman  was  barefooted.  Two  watches 
and  a  pistol  which  were  stolen  from  the  scene  the  night  of  the  crime  were 
found  hidden  in  a  vacant  building  across  the  street  from  the  ice  plant. 
Roman  was  placed  in  possession  of  one  of  the  ice  trucks  during  the  night 
and  the  tires  on  this  vehicle  compared  with  the  casts  made  in  the  vicinity 
of  the  victim's  house.  The  defendant's  pants  and  knife  were  found  to 
bear  stains  of  human  blood.  Soil  from  his  clothing  and  dirt  found  in  the 
truck  cab  were  identified  as  being  of  the  same  composition  as  that  in  the 
victim's  yard. 

During  the  January  term  of  1952  in  Davidson  County  Court,  John 
Andrew  Roman  pled  Not  Guilty  to  the  charges  which  faced  him.  Witnesses 
testifying  to  the  defendant's  use  of  the  truck  and  as  to  the  location  of 
the  other  evidence  was  assisted  by  the  fingerprint  experts  and  the 
laboratory  technicians. 

Roman  was  found  guilty  by  jury  and  he  was  sentenced  to  die  on  March 
21,  1952.    At  Raleigh  on  this  date  the  sentence  was  carried  out. 

State  vs  J.  B.  Vereen,  Mary  Anderson  Vereen,  Richmond  Vereen 

David  Devoll,   Victim — Homicide — Myrtle  Beach,  S.   C. — 

Burnswick  County,  N.  C. 

In  the  early  afternoon  of  May  9,  1947  the  body  of  David  Devoll  was 
found  in  his  automobile  parked  near  Shallotte,  N.  C.  The  victim  was  a 
Sgt.  in  the  U.  S.  Air  Force  and  had  been  stationed  at  Myrtle  Beach,  S.  C. 
He  had  been  shot  through  the  neck  at  very  close  range  with  a  shotgun. 
The  absence  of  blood  in  the  car  indicated  that  the  crime  had  been  com- 
mitted elsewhere  and  the  victim  driven  to  the  location  where  he  was  found. 
The  military  authorities  assisted  the  civil  officers  in  the  investigation. 
North  Carolina  Bureau  of  Investigation  entered  the  case  on  November  26, 
1947. 

Numerous  witnesses  were  interviewed  and  their  stories  were  checked. 
Two  of  the  main  suspects  were  found  to  be  Mr.  and  Mrs.  J.  B,  Vereen  who 
operated  a  service  station  approximately  12  miles  from  Myrtle  Beach, 
N.  C.  The  victim  had  stated  that  he  intended  to  go  by  a  service  station 
in  this  same  vicinity.    Both  Mr.  and  Mrs.  Vereen  denied  knowing  or  ever 
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having  seen  the  victim.    Months  on  the  investigation  dragged  into  years 
and  on  May  15,  1952,  the  needed  break  came  for  the  investigators. 

Several  witnesses  were  located  in  South  Carolina  who  claimed  to  have 
personal  knowledge  of  the  case.  The  South  Carolina  Law  Enforcement 
Officers  were  contacted  for  assistance  in  the  interrogation  of  the  new  wit- 
nesses. Information  was  developed  that  the  floor  of  the  service  station 
had  been  freshly  scrubbed  on  the  morning  the  victim  was  found.  Another 
witness  was  found  who  stated  that  Sgt.  Devoll  visited  the  service  station 
often  and  was  known  as  "our  little  Soldier."  An  employee  of  the  Vereen 
Cafe  stated  that  she  had  been  admonished  by  Mrs.  Vereen  not  to  say  any- 
thing about  the  soldier  being  at  the  service  station  on  the  night  in  question. 
When  the  investigators  had  finished  gathering  these  and  other  facts,  they 
confronted  Mr.  and  Mrs.  Vereen  and  asked  them  for  an  explanation.  The 
couple  thereupon  admitted  that  Sgt.  Devoll  had  been  shot  in  their  service 
station  and  cafe  by  Mrs.  Vereen.  He  was  then  loaded  in  his  car  and 
driven  into  North  Carolina.  The  car  was  parked  and  abandoned.  Richmond 
Vereen  followed  in  another  car  and  returned  the  driver  to  South  Carolina. 
The  three  involved,  J.  B.  Vereen,  his  wife,  Mary  Anderson  Vereen  and 
brother,  Richmond  Vereen,  were  turned  over  to  the  South  Carolina  officers 
for  prosecution. 

ASSOCIATION  OF  CAROLINA  CLANS 

State  vs  TJionias  Hatnilton  et  als 
Ester  Lee  Floyd  et  als,   Victims — Columbus   County 

During  1950  an  individual  by  the  name  of  Thomas  L.  Hamilton  began 
the  "Reorganization  of  the  K.K.K."  in  the  two  Carolinas.  The  organiza- 
tion became  known  as  the  Association  of  Carolina  Clans.  Mr.  Hamilton, 
motivated  by  profit,  but  professing  religious  and  white  supremacy  beliefs, 
began  his  work  in  North  Carolina  in  the  counties  bordering  on  South 
Carolina.  The  objective  was  an  "invisible  empire"  which  would  control 
the  Courts,  Legislature,  law  enforcement  and  other  civil  functions  like 
puppets  on  the  string.  As  is  to  be  expected  in  such  an  objective,  the 
individual  clansmen  became  self  appointed  keepers  of  the  law  and  morals. 
In  a  short  while  kidnappings  and  whippings  were  occurring  nightly.  Three 
negroes  and  10  v/nite  persons  reported  that  they  had  been  victimized. 
Many  of  those  so  assaulted  and  kidnapped  were  no  doubt  afraid  to  re- 
port their  injury.  Realizing  the  scope  of  the  job  to  be  done  in  Columbus 
County,  Sheriff  Hugh  Nance,  Mayor  of  Whiteville,  Solicitor  Moore  and 
others  mindful  of  the  peril  asked  the  assistance  of  the  N.  C.  Bureau  of 
Investigation.  Several  of  the  cases  involved  kidnapping  and  transporta- 
tion across  the  State  line. 

Agents  of  the  Bureau  working  closely  Avith  the  law  enforcement  officers 
in  Columbus  and  adjoining  counties  found  one  of  the  chief  organizers  to 
be  one  Early  Brooks,  a  constable  from  Fair  Bluff,  N.  C.  Numerous  in- 
terviews were  conducted  and  ultimately  sufficient  evidence  was  obtained 
to  issue  13  warrants  against  13  defendants.  During  April,  Early  Brooks, 
two  of  his  sons  and  a  number  of  other  defendants  were  arrested  in  whole- 
sale raids.  During  May  these  defendants  were  tried  and  appropriate  sen- 
tences were  given  by  Judge  Clawson  Williams. 
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The  investigation  continued  until  the  known  flogging  cases  were  cleared 
by  the  arrest  of  over  50  defendants  on  approximately  100  warrants.  On 
May  24,  1952,  Thomas  Hamilton,  The  Grand  Dragon,  himself  was  arrested 
in  South  Carolina  and  charged  with  conspiracy  to  kidnap  and  assault. 
He  waived  extradition  and  a  special  term  of  court  was  called  for  the  trial 
of  his  and  the  companion  cases.  At  the  July  1952  term  of  Columbus  County 
Superior  Court,  Hamilton  meekly  pled  guilty  and  was  sentenced  to  4 
years.  Varying  fines  and  sentences  were  given  the  remaining  defendants 
tried  during  this  term.  All  pled  guilty  with  the  exception  of  one,  who  was 
tried  and  found  guilty. 

State  vs  Walter  Sawyer 
U.  S.  Page,  Victim — Homicide — Bladen  County 

At  approximately  8:00  a.m.  of  December  30,  1951  the  body  of  U.  S. 
Page  was  found  in  the  doorway  of  his  small  store  near  his  residence.  In 
addition  to  being  a  wealthy  farmer  and  landowner,  Mr.  Page  was  a 
former  member  of  the  State  House  of  Eepresentatives  and  had  been 
widely  known  as  the  "Bladen  Bombshell."  Numerous  persons  might  have 
had  real  or  fancied  grievances  against  him.  The  assistance  of  the  N.  C. 
Bureau  of  Investigation  was  requested  by  Sheriff  John  B.  Allen  of  Bladen 
County. 

The  victim  was  found  to  have  suffered  a  number  of  wounds  in  the  head 
and  body.  The  firearm  used  was  .22  Cal.  weapon.  No  attempt  had  been 
made  at  robbery  and  the  scene  indicted  that  revenge  and  not  robbery  was 
the  motive.  Officers  started  on  a  canvass  of  the  neighborhood  reaching 
out  into  an  everwidening  circle.  A  suspect  was  developed  by  the  name  of 
Walter  Sawyer.  His  place  was  searched  and  although  he  denied  being  the 
owner  of  a  .22  Cal.  weapon,  several  fired  .22  Cal.  cartridges  were  found 
on  his  premises.  These  were  properly  labeled  and  sent  to  the  firearms  ex- 
aminer to  be  compared  with  those  found  at  the  scene. 

Upon  notification  from  the  laboratory  that  the  shells  found  at  the 
scene  were  fired  in  the  same  weapon  as  those  found  at  Sawyer's  house,  the 
investigators  then  arrested  Walter  Sawyer  and  charged  him  with  the 
crime.  Other  searches  and  many  other  interviews  of  witnesses  were  to 
follow  this  action,  however.  On  January  11,  1952  Walter  Sawyer  admitted 
that  he  had  shot  and  killed  Mr.  Page. 

The  defendant  stated  that  he  and  Mr.  Page  had  quarrelled  over  farm- 
ing equipment  and  crops.  Mr.  Page,  he  stated,  had  "taken  bread  from  the 
mouths"  of  his  children.  On  the  night  in  question,  he  carried  his  wife 
and  family  to  a  moving  picture  show  in  St.  Pauls.  Leaving  them  there, 
he  drove  to  Page's  Lake  and  knocked  on  the  door  of  the  store.  The  victim 
got  up  from  his  chair  and  started  towards  the  door.  At  this  point  Sawyer 
shot  him  several  times  in  the  face  and  chest.  Without  going  inside.  Sawyer 
then  returned  to  St.  Pauls  and  joined  his  wife  and  children  at  the  movie. 

On  March  19,  1952,  subject  Walter  Sawyer  was  tried  in  Bladen  County 
Superior  Court  on  the  charge  of  2nd  degree  murder.  He  pled  guilty  and 
was  sentenced  to  20  to  25  years  in  prison. 


REPORT  OF  THE   DIVISION   OF  CRIMINAL 
AND  CIVIL  STATISTICS 

The  following  tabulations  present  a  summarization  of  all  criminal  cases 
reported  to  the  Department  of  Justice  by  the  Clerks  of  the  Superior  Courts 
of  the  one  hundred  counties  and  the  clerks  of  all  courts  of  record  below 
the  Superior  Court,  including  all  General  County  Courts,  all  Recorders' 
Courts,  and  all  Municipal  Courts,  except  those  presided  over  by  a  Mayor 
by  virtue  of  his  office.  Proceedings  before  Justices  of  the  Peace  are  not 
included. 

These  reports  are  required  to  be  filed  with  the  Department  of  Justice 
by  the  provisions  of  Article  3  of  Chapter  114  of  the  General  Statutes  of 
North  Carolina,  and  cover  all  criminal  cases  coming  before  all  trial  courts 
of  the  State,  with  the  exception  of  such  offenses  as  are  tried  before  Justices 
of  the  Peace  and  in  Mayor's  Courts  of  cities  and  towns. 

These  tables  are  arranged  in  numerical  order,  corresponding  to  the 
twenty-one  Judicial  Districts  of  the  State,  the  Superior  Court  statistics 
preceding  those  of  the  inferior  courts.  The  last  two  tables  in  the  report 
give  a  yearly  summary  of  a  selected  group  of  crimes  and  a  yearly  summary 
showing  the  total  number  of  cases  disposed  of  in  the  Superior  and  inferior 
courts  of  the  State. 

A  general  summarization  consisting  of  an  alphabetical  table  reflecting 
the  number  of  cases  involving  various  criminal  offenses  follows  each  series 
of  tabulations.  As  to  the  Superior  Courts,  a  reference  to  the  summariza- 
tion will  show  a  grand  total  of  35,580  criminal  cases  disposed  of  during 
the  calendar  years  of  1950  and  1951,  as  compared  with  a  grand  total  of 
33,763  for  the  preceding  biennium,  while  in  the  inferior  courts  of  record, 
the  1950-1951  biennium  shows  a  total  of  372,950  cases  as  compared  with 
327,068  for  the  biennium  1948-1949.  Combining  the  totals  from  the  Superior 
and  the  inferior  courts,  we  have  an  overall  total  of  408,530  for  this  bien- 
nium as  against  360,831  for  the  preceding  two  years. 

This  overall  increase  of  47,699  is  more  than  double  the  overall  increase 
for  the  preceding  biennium.  It  should  be  noted,  however,  that  the  number 
of  convictions  obtained  in  the  Superior  and  inferior  courts  appears  to  be 
in  line  with  the  nationwide  trend.  During  1951  there  was  a  5.1%  increase 
in  crimes  for  the  entire  United  States.  During  the  first  six  months  of 
1952  there  has  been  a  6.4%  increase  over  the  1951  figure.  The  large  increase 
in  North  Carolina  may  be  attributed  mostly  to  increased  efficiency  in  law 
enforcement. 

The  department  appreciates  the  fine  cooperation  shown  by  clerks  of 
the  various  courts;  among  the  Superior  Court  Clerks  of  all  the  one  hun- 
dred counties,  there  is  only  one  delinquency  of  any  consequence,  and  in 
general,  the  clerks  of  the  inferior  courts  have  reported  their  activities  faith- 
fully and  with  reasonable  promptness. 

As  stated  in  the  report  of  this  division  for  the  1948-49  biennium,  the 
Division  also  collects  statistics  on  the  civil  docket  in  the  Superior  Courts, 
but  no  analysis  of  these  figures  will  be  undertaken  here;   civil   statistics 
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are  of  such  a  nature  that  space  will  not  permit  comprehensive  presenta- 
tion; and  it  is  not  thought  that  a  partial  analysis  would  serve  any  prac- 
tical purpose  at  this  time. 

These  compilations,  together  with  the  official  records  of  this  Division, 
involve  a  great  deal  of  painstaking  and  exacting  work,  both  in  this  office 
and  on  the  part  of  the  various  clerks,  but  we  feel  that  this  is  fully  justified, 
in  that  these  figures  constitute  the  only  permanent  and  comprehensive 
record  upon  which  any  study  of  the  condition  of  the  criminal  or  civil 
dockets  in  the  various  sections  of  the  State  could  be  based. 
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Assault  and  battery.. _ 

Assault  with  deadly  weapon 

Assault  on  female 

Assault  with  intent  to  kill 

Assault  with  intent  to  rape 

Assault— Secret. 

Drunk — drunk  and  disorderly 

Possession — illegal  whiskey 
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Violation  liquor  laws 

Driving  rinink 

b 

1  I 

3 

Auto  hcense  violations 

Violation  Motor  Vehicle  laws 

Breaking  and  entering 

and  larceny 

and  receiving 

Housebreaking 

and  larceny 

and  receiving 

Storebreaking. 

and  larceny 
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Nuisance 

Official  misconduct 

Perjury 

Prostitution 

Rape 

Receiving  stolen  goods 

Removing  crop 

Resisting  officer 

Robbery 

Seduction 

Slander 

Trespass 

Vagrancy 

Worthless  check 

False  Dretense           ... 

Carnal  knowledge,  etc 

Crime  against  nature 

Slot  machine  laws 

Kidnaping.  _ 

Revenue  act  violations 

Miscellaneous 
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SUMMARY  SHEET 
IN  SUPERIOR  COURT 


Offense 


1950 


Assault 

/Assault  and  battery 

/  Assault  with  deadly  weapon 

Assault  on  female 

Assault  with  intent  to  kill 

Assault  with  intent  to  rape 

Assault — secret 

~Drunk — drunk  and  disorderly 

I  Possession — illegal  whiskey 

Possession  for  sale — sale 

pj  Manufacturing — possession  of  material  for_ 

i    Transportation 

violation  liquor  laws 

Driving  drunk 

Reckless  driving 

Hit  and  run 

Speeding 

Auto  license  violations 

Violation  motor  vehicle  laws 

^reakmg  and  entering 

and  larceny 

and  receiving 

Housebreaking 

and  larceny 

and  receiving 

i  Storebreaking 

I  and  larceny 

L,      and  receiving 

(Larceny 

]  Larceny  and  receiving 

^  Larceny  from  person 

I  Larceny  by  trick  and  device 

I  Larceny  of  automobile 

VTemporary  larceny 

•/Murder — first  degree 

r  Murder — second  degree 

Manslaughter 

/  Burglary — first  degree 

Burglary— second  degree 

~- Abandonment 

Abduction 

if-Affiay 

Arson 

Bigamy 

^Bribery 

Burning  other  than  arson 

Carrying  concealed  weapon 


Convictions 


279 

9 

757 

260 

255 

75 

14 

762 

238 


583 

,413 

515 

108 

385 

635 

256 

330 

393 

269 

29 

240 

54 

37 

127 

88 

646 

211 

45 

8 

242 

33 

42 

92 

205 

9 

42 

174 

3 

44 
17 
39 


Other 
Dispositions 


232 

63 

95 

35 

9 

136 
41 
37 
13 


374 

207 

42 

44 

75 

113 

70 

55 

24 

16 

25 

14 

6 

3 

13 

289 

56 

18 

4 

49 

7 

42 

19 

75 

11 

4 

73 
4 
6 
10 
15 


Convictions 


297 

28 

848 

250 

262 

46 

10 

625 

282 

138 

40 

86 

586 

1,751 

554 

110 

329 

546 

323 

323 

591 

345 

20 

130 

44 

26 

145 

99 

630 

245 

59 

5 

278 

19 

32 

129 

166 

15 

35 

158 

5 

38 

40 

61 

2 

4 

97 


Other 
Dispositions 

138 

13 

247 

100 

98 

24 

8 

133 

59 

50 

9 

18 
141 
519 
274 
56 


160 
67 
84 
30 
4 

25 

10 

3 

6 

2 

225 

83 

23 

3 

55 

6 

3 

54 

99 

7 

6 

84 
5 
26 
22 
18 

2 
39 


SUMMARY  SHEET— (Continued) 

IN  SUPERIOR  COURT 


1950 


Offense 


Contempt 

y--  Conspiracy 

Cruelty  to  animals 

/bisorderly  conduct 

j(l  Disorderly  house 

\Disposing  of  mortgaged  property. 

IDisturbing  religious  worship 

Violation  of  election  laws 

■V  --Embezzlement 

Escape 

y— Failure  to  list  tax 

'f Food  and  drug  laws 

Fish  and  game  laws 

Forcible  trespass 

^■— ^Forgery 

rf--' Fornication  and  adultery 

1 1— "Gaming  and  lottery  laws 

Health  laws 

f-olncest 

Injury  to  property 

Municipal  ordinances 

.  /Nonsupport 

VNonsupport  of  illegitimate  child.  _ 

/  Y "  "Nuisance 

OflScial  misconduct 

/i.  —Perjury 


Prostitution - 
8  tRape 


Receiving  stolen  goods. 

Removing  crop 

Resisting  officer 

7—  Robbery 

tf  .,-^eduction 

Slander 

Trespass 

Vagrancy. 

^'Worthless  check 

f"™  False  pretense 


iT  -Carnal  knowledge,  etc.. 

^Crime  against  nature.  . 

/  '~  Slot  machine  laws 


Revenue  act  violations. 

Miscellaneous 

Convictions 

Other  dispositions 


Total. 


Convictions 


188 
30 


17 

261 

600 

64 

90 

6 

12 

89 

25 

362 


62 

209 

5 

1 

40 

22 

206 

146 

20 

53 

12 


420 


Other 
Dispositions 


13 
15 
68 
39 
45 
15 

2 

40 
15 
121 
29 

5 


11 

100 

9 

2 

40 
20 
73 
56 
17 
12 


Convictions 


4 
168 


108 

48 


42 

168 

559 

100 

94 

18 

10 

55 

24 

283 

46 

32 

2 

12 

22 

54 

97 

1 

56 

169 


42 
7 
226 
97 
38 
47 


4 

2 

232 

13,614 

3,832 

17,446 
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SUMMARY  SHEET 

INFERIOR  COURT 


Offense 


/? 


Assault 

Assault  and  battery 

Assault  with  deadly  weapon 

■I    Assault  on  I'emal? 

Assault  w^th  ii-.teiit  to  kill 

Assault  with  intent  to  rape 

■^ssault — secret 

iT'—DYuuk — drunk  &  disorderly 

iPossession  illegal  whiskey 

Possession  for  sale — sale 

Manufacturing — possession  of  material  for. 

Transportation 

Violation  liquor  laws 

Driving  drunk 

Reckless  driving 

/C  Hit  and  run 

Speeding 

Auto  License  violations 

Violation  motor  vehicle  laws 

.-Breaking  and  entering 

and  larceny 

and  receiving 

Housebreaking 

/j  ":         and  larceny 

\  and  receiving 

Storebreaking 

and  larceny 

and  receiving 

Larceny 

■  I  Larceny  and  receiving 

I   Larceny  from  the  person 

,    Larceny  by  trick  and  device 

Larceny  of  automobile 

Temporary  larceny 

,M  urder — first  degree 

Murder — second  degree 

•  Manslaughter 

Burglary — first  degree 

Burglary — second  degree 

'   -  Abandonment 

Abduction 

('i'  -Affray 

Arson 

^'■Bigamy 

Bribery 

Burning  other  than  arson 

Carrying  concealed  weapon 


O 


Convictions 


851 

580 

277 

796 

93 

6 

4 

923 

029 

915 

215 

533 

954 

841 

580 

661 

502 

310 

527 

76 

42 

23 

12 

1 

2 

4 

1 


,024 
479 
10 
6 
61 
93 
1 


Other 
Dispositions 


1,394 
154 

2,076 

1,079 

257 

68 

12 

1,040 
464 
174 
34 
120 
502 

1,080 

2,103 
267 
792 

1,684 


,126 
184 
148 
247 
18 
44 

33 

145 

135 

,008 

239 

70 

5 

271 

38 

124 


1,270 


Convictions 


300 
14 
43 


3,724 

629 

4,595 

2,935 

107 

3 

37,971 

4,024 

1,046 

175 

445 

3,371 

9,434 

10,549 

850 

28,763 

15,963 

17,275 

72 

52 

18 


4 

2,268 

707 

18 

6 

72 

111 

1 
5 

6 


308 


1,313 

24 

3 


1,166 


Other 
Dispositions 


1,537 

183 

2,412 

1,257 

193 

45 

12 

1.515 

544 

362 

34 

157 

547 

1,804 

2,602 

394 

1,018 

2,254 

2,115 

226 

173 

312 

13 

47 

57 

32 

182 

120 

1,097 

261 

92 

21 

231 

54 

79 

11 

104 

63 

5 

152 

17 

319 

28 


SUMMARY  SHEET— (Continued) 
INFERIOR  COURT 


Offense 


Contempt 

0>--Conspiracy 

Cruelty  to  animals 

D isorderly  conduct 

Disorderly  house 

Disposing  of  mortgaged  property. 

Disturbing  religious  worship 

Violation  of  election  laws 

""^ — Embezzlement 

Escape 

7- — Failure  to  list  tax 

"^^-Food  and  drug  laws 

Fish  and  game  laws 

Forcible  trespass 

^  ~  Forgery 

gv' Fornication  and  adultery 

/  2 ^Gaming  and  lottery  laws 

Health  laws _. 

^  —  Incest 

Injury  to  property 

Municipal  ordinances 

./Nonsupport 

^onsupport  of  illegitimate  child , 

/  .y—  Nuisance 

Official  misconduct 

^—Perjury 

.Prostitution 


Receiving  stolen  goods  _ 

Removing  crop. 

Resisting  officer 

/  —  Robbery 

jT — Seduction 

Slander 

Trespass 

Vagrancy 

^ —  Worthless  check 

^— .False  pretense 

fP^Carnal  knowledge,  etc. 
"    -Crime  against  nature. _. 

/5— Slot  machine  laws 

Kidnaping 

Revenue  act  violations - 

Miscellaneous 

Convict'ons 

Other  dispositions 


Total - 


1950 


Convictions 


12 

19 

24 

,185 

42 

204 

20 

1 

.36 

144 


2 
219 
.307 
35 
543 
,669 
159 


085 
171 

616 
377 
405 


409 

1 

73 

9 

,116 

19 

4 

9 

931 

582 

,552 

76 

5 

9 

15 


19 
3,344 


Other 
Dispositions 


2 

7 

14 

404 

16 

64 

5 


226 
14 


60 

71 

320 

161 

210 

34 

3 

313 

380 

930 

131 

97 

5 

14 

65 

94 

60 

8 

150 

200 

13 

6 

283 

396 

378 

167 

28 

40 

3 

4 


Convictions 


53 
16 
19 
2,739 
31 
154 
17 


42 

236 

97 

1 

190 

230 

37 

468 

1,810 

150 

3 

1,218 

1,394 

2,S3U 

354 

283 


5 

165 
21 

102 
13 

676 


18 

924 

624 

1,485 

84 

3 

7 


24 
1,436 
153,364 
24,468 

177,832 


Other 
Dispositions 
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INDEX 

A 

Adjutant    General :    Opinions    to     42 

Adoption  : 

Consent   of  mentally   disordered   person    85,  87 

Consent   under   former   statute    85 

Consent   of   court   of   another    State    86 

Consent ;    Separation    of    adoptive    parents     235 

Consent ;     Service    of    process 168 

Costs     84 

Death    of    one    petitioner     86 

Death    of   petitioner ;    Completion    of    proceedings    172 

Guardian    appointed    in    foreign    State    86 

Revocation    of    adoption     86 

Signing   consent   equivalent   to    being   made   party    226 

Social    report     85 

Stepchild ;    Illegitimate    or    stepchild     204 

Advisory   Opinion    to   Local    Officials    21 

Agriculture : 

Commercial    feeding    stuff     38 

Expenditure  of  money  collected  by  Department  of  Agriculture    38 

Illegal    sale    of    fertilizer     113 

Insecticide    Act    of    1947    38 

Inspection   Tax    38 

Killing    of    diseased    animals    233 

Livestock    and    Poultry    39 

Opinions   to   Commissioner   of   Agriculture    39 

Public    Records     39 

Stock    diseases     39 

Attorneys   at   Law :    License   Tax  ;    Persons    75   years   or   older    129 

Attorney    General :    Summary    of    Activities 17 

B 

Banks : 

Capital    requirements    46 

Holidays ;   Right   to    open    241 

Industrial    47 

Joint    Deposits ;    Survivorship    132 

Loan    Limitations     47 

Published    Statements     47 

Safety    Deposit    Boxes     46 

Small    Loan    Agencies     47 

What    Constitutes    Branch    Banks     46 

Beer   and  Wine    (see   Intoxicating   Beverages) 

Bills   and   Notes :    Lost   Instruments    56 

Bonds : 

Election ;    Filing    Results     245 

Highway ;     Sinking     Funds     49 

Justification   of   Bail   Bondsman    223 

Lost,    Stolen    or    Destroyed    31 

Building   Code: 

Council ;    Authority   to   make   changes    42 

Housing    Authority 40 

Building   and    Loan :    Transfer   of   stock    146 

Budget   Act:    Authority   of   Director   to    delegate   powers    30 

Budget  Bureau: 

Employment    of    Necessary    Engineers    48 

Opinions     to     48 


Cemeteries :    Location    near    water    supply     17g 

Churches :    Organization  ;    Incorporation     218 

Cities    and    Towns  ;    Taxation  ;    Garnishment ;    Right    21Fp 

Citizenship : 

Forfeiture     128 

Restoration     128 

Civil   Actions : 

Disposed   of    in    Superior    Courts    of    North    Carolina    G 

Disposed  of  in   North   Carolina   Supreme  Court    7 

Disposed  of  before  North   Carolina   Industrial   Commission    8 

Disposed   of   in   United   States    Supreme   Court    g 

Disposed  of   in   District   Court  of   the  United   States    9 
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Disposed    of    before    Interstate    Commerce    Commission     9 

Pending   in    Superior    Courts   of   North    Carolina 5 

Pending  in  North  Carolina  Supreme  Court    7 

Pending    before    North    Carolina    Industrial    Commission    8 

Pending  in  United  States  Supreme  Court   S 

Pending  in  District  Court  of  the   United   States    9 

Pending    in    United    States    Court    of    Appeals    9 

Claim   and   Delivery ;   Right   to   enter    building    166 

Prosecution   Bonds    164 

Civil   Cases  of   Special   Interest   Listed  and   Summarized : 

N.    C.    Art   Society   v.    Bridges,   235   N.    C.    125    26 

School  District   v.   Board  of   Education,   235   N.    C.   212    26 

Watkins   v.    Shaw,   234   N.   C.    96    27 

Watson    Industries   v.    Shaw,    235   N.    C.   203    28 

Wiscassett  Mills  Co.   v.   Shaw,   235   N.   C.    14    27 

Civil  Procedure : 

Claim    and    Delivery ;    Execution ;    Justice    of    the    Peace    213 

Claim    and    Delivery  ;    Jurisdiction    of   Justice   of    the    Peace    121,  225 

Divorce ;    Venue ;    Removal    201 

Infants    and    Incompetents  ;    Defense    of    action  ;    Notice    195 

Civilian    Agencies :    Supervision    of    Hotels    and    Restaurants    222 

Clerk  of   Superior   Court : 

Acting    Judge    of    Juvenile    Court ;    Compensation     172 

Advertising    to   give   notice   to    creditors    123 

Commissions     119 

Commissions    allowed    representatives     218 

Costs     149 

Court  of  Record    245 

Executors   and   Administrators  ;   Joint   Deposit ;   War    Bonds    185 

Fees     129,   136 

Guardians ;    Appointment    215 

Notice  of   Lien    162 

Old  Age  Assistance ;   Liens  ;   Indexing    176 

Trust    Funds  ;    Interest,     and    Place    of    Deposit     227 

Vacancies  ;    Nomination     240 

Wills  ;    Probate ;    Wife    who    kills    husband    as    Executrix    194 

Commissioner   of   Banks :    Opinions   to    46 

Commissioner   of    Public    Trust : 

Contracting    for    own    benefit    161 

Contracting    with     self     137 

Confederate    Money :    Without    value    under    Constitution    165 

Constables  : 

Failure    to    qualify  ;     Filling    of    Vacancy     125 

Fees     211 

Forfeiture    of    Office     137 

Holding    over   after   expiration    of    teim    122 

Jurisdiction     235 

Residence     Requirements     114 

Service    of    Process  ;    Amercement    218 

Service  of   Process   in   County    157 

Contracts  : 

A. B.C.    Board ;    Power    to    lease    148 

Advertisement  ;    Liability    of    Board    of    Education     174 

Awarding   of    82 

Defense   for   Breach ;   War   Conditions    87 

Public  ;    Between    Ports    Authority    and    Construction    Company    49 

Bid    Security     48 

Bidding  ;     Bond     Requirements     145 

Number    of    Bidders;    1951    S.    L.,    Ch.    1104     133 

Propagation     of     Oysters     88 

Sale  of  Livestock  at  State  College   88 

Specifications      83 

Surety   Bond ;    Penalty   of   Bond    129 

Contractors : 

Electrical  ;     Licenses  :     Examination     147 

License ;    Owner   acting   as    Superintendent    122 

Plumbing   and   Heating  ;    Bids   on   Boiler   Installation    68 

Suit   on    Contractor's    Bond    119 

Cooperatives :   Managers   engaged   in   outside  competitive  business    160 

Coroners  : 

Authority   to   Arrest    152 

Duties 148 

Inquest ;    View    of    Body    , 205 

Vacancies    in    office    203 

Corporations : 

Certificates :     Acknowledgments     199 
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Foreigm  : 

Domestication    in    N.    C.  ;    A. B.C.    Laws    213 

Engaged    exclusively    in    Interstate    Commerce ;    Domestication     31 

Increase   in    capital    stock    with    no   par   value    31 

Purchasing  notes   and  mortgages  upon  real  estate  in  N.   C.  ;  Domestication    ....  30 

Powers    of    Attorney ;    Acknowledgment :    Probate    and    Registration     198 

Voluntary   dissolution   before   payment  of  stock  ;   Transfer   of  stock    191 

Cotton   Ginners :   Tagging   Bales    112 

Counties : 

Appropriations    to    Breeders    Association     142 

Appropriations    for    Production    and    Marketing    Administration     140 

Appropriations :   Produce   Markets    138 

Attorney    Fees  ;    Reimbursement    of    Sheriff    for    182 

Authority  to  Contribute  to  Costs  of  Construction  of  Highway   Patrol   Radio  Stations  77 

Bonds ;    Attorney    Fees  :    Printing    Costs    171 

Bonds    for    Building    Improvement ;    Debt    Limitation  ;    Vote     129 

Contracts    for    Construction     143 

Contributions   for   Christmas   gifts    to    inmates    of    Reformatory    195 

Contribution    to    Stock    Show     190 

Drive-in    Theaters    outside    Towns ;     Regulation     202 

Expenses    allowed    Commissioners     162 

Farm   Census ;   Responsibilities    184 

Finances  ;    Bonds    for    Agricultural    Fair    207 

Finances ;    Public    Purpose ;   Necessary   Expenses ;    Centennial    Celebration    128 

Fiscal   Control  ;   Surplus   Funds   after   Bond   Issue   paid    156 

Governing   Bodies :    Meetings    137 

Hospitals  ;   Authority  to   create  Board   of   Trustees    210 

Hospitals ;    Tubercular ;    General    Patients     235 

Necessary    Buildings ;    Levy    of    Tax    225 

Necessary    Expenses ;    Donation    of    Tax    Funds    to    Charitable   Hospital    118 

Official    Tourist    Guide ;    Salary     194 

Prisoners ;    Medical    Treatment    211 

Prisoners ;    Prison    Fees     247 

Right   to   convey   from   County   Home  to   School   Board    179 

Sale     of    County's     Standing    Timber     16P 

Schools ;    Appropriation    for    extra    teachers     249 

Schools  ;    Teachers'    Salaries     244 

Special   Tax   for   Repairs   to   Courthouse    124 

Tax   Levy ;   Bond   Issue ;   Buildings   for   Farm   and   Home   Agents    136 

County   Board   of   Education :    Members    for   a   Quorum    33 

County    Commissioners :    Rewards    for    Apprehension    of    Criminals    137 

Court   of   Record :    Clerk   of    Superior    Court    245 

Courts : 

County    Criminal ;    Clerk  ;    Additional    Compensation  ;    Resignation     161 

Jurisdiction  ;    Trial    of    offenses    already    tried    in    courts    without    jurisdiction    165 

Justice  of   the   Peace    (See   "Justice  of  the   Peace") 
Juvenile: 

Confinement   of    Children    in    Jail    189 

Criminal    Defendants  ;    12-15    years     179 

Custody    of    children     248 

Delinquents     84 

Jurisdiction  ;    Child    over    15  ;    Motor    Vehicles    132 

Jurisdiction    during    minority    of    Child     116 

Process   for  bringing  Juveniles   before   Court    124 

Mayor's : 

Fines  and  Forfeitures    138 

Jurisdiction     203 

Town    of    Franklinton  ;    Court    of    Record    83 

Recorder's : 

Elections ;    Compensation     177 

Establishment   by    Special    Act    118 

Municipal : 

Appointment    of    Deputy    Clerks     230 

Jury     Trial     212 

Newly    discovered    Evidence ;    Suspended   Sentence ;   Drunken    Driving    144 

Reopening    Case ;    Recordari    and    Certiorari    199 

Superior :    Jurisdiction  ;    Criminal    Defendants,     12-15    years     179 

Criminal  Cases  Argued  by  Attorney  General  and  Associates  before  N.  C.   Supreme  Court  9 
Criminal   Cases   of    Special    Interest   Listed   and   Summarized: 

State   V.    Cuthrell,   233    N.    C.    274,    235    N.    C.    173    24 

State  V.   Parker,  234  N.  C,  236,  235  N.  C.  302 .  .  ..  24 

State  V.   Roman,  235   N.   C.   627    25 

State    V.    Williams,    235    N.    C.    429 25 

Criminal   Law : 

Abandonment ;   Continuing   Offense ;    Continuance   of    Prayer   for   Judgment    189 

Abandonment    and    Nonsupport    141 

Aiding   and   Abetting   Escape ;    Sentence    14g 
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Arrests ;     Medical     Attention     210 

Bastardy : 

Judgment ;   Payments 177 

Medical   and  Funeral   Expenses ;    Stillborn   Child    249 

Bear    Baiting ;    "Coon-on-a-log"    131 

Beer ;    Possession    for    Purpose   of    Sale    233 

Compounding   Crimes 203 

Cruelty   to   Animals ;    Penalty    206 

Drunkenness  ;    Nuisance     247 

Enforcement ;    Duty    of    217 

Enforcement ;   Duty   and   Powers   of   Sheriff ;   Racing   Commission    116 

Failure  to   File  Tax  Reports    94 

False    Representation  ;    Public    Welfare     175 

Firearms ;    Carrying    Concealed ;    Confiscation     193 

Forgery ;    Raising    Check     245 

Gambling     175 

Homicide ;   Innocent   Bystanders    170 

Indictment   of    Strikers    218 

Intoxicating   Liquor  ; 

Return    of    liquor    if    defendant    acquitted    220 

Search  and  Seizure    IgO 

Seizure    of    car     ; 194 

Larceny : 

Dog ;   Dog   Tax    247 

Felonious    Intent    141 

Lotteries : 

Punchboards     154 

Shooting    firearms    for    prizes    243 

What  constitutes   a  Lottery    161 

Municipalities  ;    Arrest ;    Search    Warrant ;    Outside    limits ;    Fees    214 

Murder ;    Robbery   with    firearms ;    Boys    12-15    years    179 

Pinball  Machines    65 

Pool   Rooms ;    A. B.C.    Act    154 

Prisoner's    right    to    Counsel     62 

Private   Detectives ;    Right    to    carry    weapons  ;    Arrest    188 

Punishment ;   Fines  ;    Remitting   Fines    203 

Resisting    Officers     64 

S.B.I.  ;   Records  ;   Inspection    160 

Search    and    Seizure    163 

Suspended    Sentence    80 

Tear    Gas ;    Use    of    139 

Usury ;    Out-of -State   Lender ;    Loans    by    Mail    177 

Weapons ;    Carrying    Concealed ;    In    Automobile    197 

Criminal   Procedure : 

Appeals   to    Supreme    Court ;    Dismissals 154 

Bail ;    Liability   on    Appearance    Bond    191 

Capias    for    violation    of    Probation     221 

Costs ;    Warrant   Withdrawn    before    Service    120 

Death   Sentence   Certificate ;   Duty   of   Clerk   of   Court    144 

Detention   in   Jail   without   Preliminary   Hearing    221 

Judgment ;    Suspended    Sentence     138 

Presentment ;    Bastardy  ;    Second   Indictment 201 

Search    and    Seizure 135 

Search    and    Seizure ;    Warrant ;    Lotteries    244 

Search    Warrant ;    Affidavit    184 

Seizure    of    Automobile    carrying    Intoxicating    Liquor    221 

Solicitor ;   Issuance  of   Capias    242 


Dead    Bodies ;    Autopsies     64 

Deeds : 

Acknowledgment     148 

Restraint    against    Alienation    218 

Dentistry:  '    i.  |i:!«g 

Licenses ;    Nonresident ;    Comity     200 

Requirement  for   licensing   of   Instructors   in   Dental   Schools    120 

Department  of   Conservation   and   Development:    Opinions   to    65 

Detectives :    Private ;   Right   to   carry   weapons    124 

Division  of  Legislative  Drafting  and   Codification   of   Statutes    22 

Divorce : 

Grounds ;    Residence ;    Insanity    180 

Modification   of   Alimony    201 

Person    in    armed   forces  ;    Divorce   obtained    in    absentia    175 

Residence ;    Grounds    for    divorce     123 

Dogs :    Rabies  ;   Vaccination    fees ,  251 
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Double   Office   Holding  : 

Board   of    Education  ;    Welfare    Board    153 

Chief   of    Police;    Deputy    Sheriff;    A. B.C.    Enforcement    Officer    162 

City   Attorney  ;   Trustee   of   School    Unit    127 

Constable    and   Jailer    170 

County    Attorney ;    Prosecuting    Attorney     :  .  155 

County    Commissioner  ;    Airport    Commissioner     162 

County    Surveyor  ;    School    Committeeman     145 

Health   Employee   serving   on    Draft   Board    69 

Justice   of   the    Peace : 

Jailer  ;    Chairman,     Board    of    Elections     210 

Deputy    Sheriff ;    County    Jailer     132 

Retired    Military    Man     163 

License   Examiner  ;    Board    of   Education    135 

Member    of    P.M. A.  :    Conservation    Committeeman  :    Town    Clerk     123 

Member   of   School    Board  ;   Member  of   General   Assembly    125 

Membership    on    Welfare    Board  ;    Bojird    of   Health  ;    Board    of    Education     125 

Merit    System    Employee    acting    as    Notary    Public     70 

Police   Chief :    Fire  Department   Chief  ;   Superintendent  of 

Public    Utilities:    Tax    Collector;    Constable     224 

School   Board ;   County   Board   of   Elections    35 

School    Committeeman;    Farm     Agent;    GI    Trainer    Instructor     148 

School     Committeeman  ;     Town     Clerk     35 

Tax    Collector  ;    County    Commissioner  ;    Town     Alderman     148 

Town    Alderman  ;    Notary    Public  ;    Justice   of    the    Peace    123 

Town     Commissioner  ;     School     Committeeman     34 

Town    Commissioner ;    Gasoline    Examiner     133 

Wildlife    Protector  ;    Federal    Game    Management    Agent     Ill 

Zoning    Commission  ;    Not    public    office     243 

Drainage    Districts :     Tax     Receipts     247 

E 

Education  :    Admission    to    E.C.T.C 110 

Veterans  ;    Children    of     110 

Educational     Institutions  :     Residence     Requirements     ,      56 

Elections  : 

Absentee    Ballots  : 

Distribution     of    applications     for     53 

Local     Referendum     214 

Members    of    Armed    Forces     227,  230 

^oard    of    Elections  ;    Compensation     173 

Bond    Issue ;    Time     239 

Bonds  ;    Closing    of    A. B.C.    Stores     187 

Candidates    in    Primary    54 

Canvass     of    Votes     54 

County    Board  ;    Recommendation  ;    Appointments     211 

Judges    and    Registrars  ;    Fees     130 

Municipal  : 

Absentee    Ballots  ;    CiviliE,ns    and    Members    of    Armed    Forces    120 

Calling    Election    after    time    fixed    by    Statute    149 

Eligibility    to     Vote     120 

Election    to    extend    limits  ;    Procedure    139 

Failure   to   hold    Books   open    for   required   time    122 

Nominations ;    Notice    of     candidacy     136 

Notice     177 

Registration      140 

Registration    of    Voters    119 

When    run-off    required    under    Local    Act     124 

Write-in     Votes     122 

Party   Affiliation   of   Candidates    54 

Primary ;    Change    of    Party    Affiliation     222 

Printing    Ballots     53 

Qualification  : 

Of    Election    Officials    225 

Of    Registrars    and    Judges     219 

To  Register  and  Vote  in   Primary    228 

Membership    on    County    Board    of   Elections    229 

Registration  ;     Grandfather     Clause     236 

Second    Primary  ;    Registrars  :    Judges     241 

Special  ;   Time  when   Vote  must   be   Canvassed    54 

Voting    for    Group    Candidates     54 

Eminent    Domain :    Procedure    141 

Employment  Security  Act : 

Coverage ;    Termination    137 

Hearings    before    Commission     55 

Refund  of  Taxes    55 

Employment    Security    Commission :    Opinions    to     55 
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Escheats  : 

Estates    of    Missing     Persons     139 

Unclaimed    Salaries    and    Wages    236 

Unclaimed    Water    Deposits 156 

Estates  : 

Administrator ;    Commissions    Allowed    127 

Claims    where   Estate    Insolvent ;    No    Administrator    appointed    188 

Mortgage    Foreclosure  ;    Equitable    Conversion    of    Proceeds     127 

Proceeds    from    Federal    Employers    Liability    Act    Recovery     162 

Evidence : 

Discovered   without    Search    Warrant    124 

Intoxication  ;     Chemical     Test     243 

Executors   and    Administrators  ;    Clerk   of   Court ;   Joint   Deposits  ;    War   Bonds    185 

Extradition  : 

Contempt   of    Civil    Judgment    184 

Waiver     29 

F 

Fees  Transmitted  by   Attorney   General  to   State  Treasurer    16 

Ferries :    Construction    of   Ferry   across    Cape   Fear    River    62 

Fines  and   Forfeitures : 

Excessive ;   Disposition   of  Excess    169 

Mayor's    Court     203 

Proceeds     150 

Schools  ;    Compromise    of    Judgments     188 

Firearms :    Sale  ;    Right   to    carry    191 

Firemen's    Relief    Fund :    Benefits  ;    Injuries    outside    Municipality     13;> 

G 

Gambling    ( see    Lotteries )  ;    Slot    Machines    114 

Game  and   Fish   Laws  ;  Revocation   of   Licenses    17" 

Gasoline  and   Oil   Inspection   Board  ;  Right  to  make  Rules   and  Regulations    3" 

General    Statutes    Commission  ;    Revisor    of    Statutes     23 

Governor :    Opinions    to    20 

Greater   University  : 

Escheats     S" 

Opinions     to     55 

Guardians : 

Appointment    by    Clerk     215 

Appointment     of     Nonresidents     1?6 

Appointment   for    Insane   and    Incompetents    1"3 

Appointment    for    Minor ;    Jurisdict'on    of    Clerk     1^" 

Appointment ;    Clerk    Superior    Court     215 

Clerk's    discretion    in    appointment     21" 

Insane    and    Incompetents  :    Inebriates     241 

Minor ;   Lands    in    two   Counties  ;   Sale    18'' 

Sale    of    Ward's     Property  ;    Confirmation     195 

H 

Hospitals  : 

Counties  ;    Tubercular  ;     General     Patients     r35 

Financing      67 

Sanitary     Districts     67 

State ;    Charity    63 

Hospitals   Board   of   Control : 

Lease  of  Property    63 

Lumbar  Puncture    62,  63 

Opinions   to    6" 

Regulation  of  Traffic  on  Hospital's  Grounds    6- 

Housing  Authorities  : 

Local   Units   of   Government ;   Security  for   Deposits   of    67 

Plumbing    Inspection     Fees     151 


Indians :    Changing    Name    in    Robeson    County     Ifio 

Industrial   Commission  :   Opinions  to    64 

Innkeeper :    Posting   Copy   of   Statutes    219 

Insane   and    Incompetents  : 

Appointment   of    Guardian    193 

Commitment   to    State   Hospital  ;   Notice  of   Hearing    232 

Hospitals ;    Consent   to    Operate    184 

Inebriates  ;    Guardian    241 


31]                                BIENNIAL   REPORT    OF    THE   ATTORNEY    GENERAL  401 

Insurance : 

Collection    Agencies ;    Permits    41 

Fraudulent    Claims     40 

Group    Life    41 

Law  on   Pools,   Groups  or  Associations    41 

Policies  to  be  Signed  by  Licensed  Agent 40 

Premium    Taxes     42 

State   Employees   Association    41 

Insurance    Commissioner :    Opinions    to     40 

Intoxicating   Beverages  : 

A. B.C.    Stores  ;    Closing    for    elections  :    Bond    Election     187 

A.B.C.   Act: 

Automobile :    Confiscation     213 

Disposition    of    Funds    209 

Advertising     44 

Beer   and    Wine: 

Authority    of    Inspectors     45 

Elections  : 

City  :    Held    after    County    Election     202 

Held    near    another    Election     250 

Petition    147.    153,  157 

Population     Necessary     141 

Excise   Tax     (See    "Taxation")     104 

License : 

County      250 

Fees     238 

Qualification      187 

Percentage    of    Alcohol     117 

Removal     from     original     bottle     46 

Sale    of     223 

Confiscation       145 

Drunk   but   not   Disorderly    228 

Evidence ;    Chemical    Test    243 

Possession  : 

In   "Dry"   County    161 

In    "Wet"    County     140 

In    Locker    in    Club JO-l 

Searches    and    Seizures     180 

Seizure   of   Car    194 

Stamps   Forged   or   Stolen    45 

Transportation  : 

Dry    Counties     173 

Excess    of    1    Gallon  ;    Several    Passengers     163 

Into   North    Carolina   in    excess   of    1    Gallon    43 


Judgments ;   Banishment  from   State   229 

Jurors :    Eligibility    of    Women     226 

Exemption  : 

From    Duty    as    151 

National     Guard     208 

Registrar   of   Elections    247 

Justices   of   the   Peace : 

Acknowledgments  ;    Notaries    Public     243 

Claim    and    Delivery ;    Jurisdiction     116,  225 

Collections     180 

Collection     Agencies  ;    Taxation     159 

Continuances      151 

Court  of  Record    136 

Default    Judgments  ;    .Jurisdiction  :    Mortgaged    Property    206 

Disqualification    for    Interest    in    Suit     123 

Issuance  of   Warrants  ;   Offenses   in    Another   County ;   Bail    167 

Jurisdiction  : 

Claim    and   Delivery ;   Execution    213 

Duty   of   Sheriff  to   Serve   Process    146 

Motor    Vehicles  ;    Speeding     166 

Municipal    Courts     76 

Town     Ordinances     151 

Mortgages    Property  ;   Disposal  ;    Jurisdiction    178 

Motor    Vehicles  ;    Overloading     155 

Right    to    Arrest ;    Delegation  ;    Special    Constables     188 

Summons    in    Another    County    142 
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L 

Labor : 

Assignment   of    Wages    by    Laborer 121 

Closed    Shop  :    Membership  ;    Agency    Shop    244 

Department ;    Inspection    of    Workshops     40 

Opinions    to    Commissioner    of     40 

Salaries    and    Wages  ;    Assignment     124 

Liens : 

Discharge;    Ch.    1019,    S.    L.    1951    184 

Foreclosure   of   Lien    of   Recipient  of   Old   Age   Benefits    85 

Notice   of   Sale ;   Fees    153 

Local    Government  :    Auditing    Contracts  :    Approval     230 

Local    Government    Coram'ssion  :    Opinions    to     67 

Lotteries    (see    "Gambling")  : 

Confiscation    of    Automobiles    Used    in    conducting    Lottery .  .  llfi 

"Jack    Pot"    Night 1 13 

M 

Marriage : 

By    Proxy  :    Py    Telephone     181 

Capacity  ;  Age    249.  251 

Capacity  ;    Minors     183 

Ceremony  :    License    in    Another    County     201 

Common-Law     227 

Degrees    of    Kinship 217 

Delayed    Certificates     141 

Foreign    Divorces  :    Remarriage     248 

Interracial     220 

Law    Governing ;    Situs    243 

License   Fees    246 

Lost     Licenses  :     De'ayed     Certificates     186 

Nonresident   Ordained    Minister    Performing    Ceremony    199 

Medical   Care  Commission  : 

County    Hospital     68 

Election   on    Hospital    Bond   Ordinance    68 

Hospital    Districts  ;    Elections    on    Levying    Tax     I'^l 

Opinions     to     68 

Medicine :     Practice    Defined     69 

Merit    System  : 

Job    Specifications    and    Classifications     70 

Preference     for     Veterans     70 

Retroactive     Promotion     70 

Uniform    Schedule   Compensation    69 

Merit    System    Council :    Opinions   to    69 

Miscellaneous    Opinions     112 

Motor   Vehicles : 

Brake   Requirements 71 

Conviction    in    Another    State .  .'  75 

Dealers :  , 

Manufacturers 77 

Plates      77 

Tags      224 

Drivers'    Licenses : 

Driving    after    Revocation     187 

Effect  of  Convictions  in  Military  Courts  on  Operators'  Right  to  Retain  Licenses  72 
Nonresident: 

License   Issued    by    Home    State    78 

Reciprocal    Agreements    160 

Surrender  of   License    131 

Renewal     200 

Review   of   Action   of  Department   in   Revoking  or   Suspending    72 

Revocation  : 

Farm    Vehicles    158 

Operation    of    Farm    Vehicles     , 130 

Reinstating 162 

Revoking   License  of   person    who   has   never   been   licensed    72 

Suspension  : 

Driving    Afterward    '. 240 

Failure    to    satisfy    Judgment    ^  . 158 

Speeding 196 

Unsatisfied    Judgment .  .  .  .  . 24?? 

Driving  after  License  Revoked 74,  75 

Driving   Drunk ;   Rural   Mail    Carrier ;    Penalty 216 

Driving    without    License ;    Sentence     156 

Driving     without     License ;     Instructions     220 

Expiration    of    Chauffeur's    License     77 
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Fees    for   Issuance   and    Reissuance    of    Licenses    73 

Financial    Responsibility    73,    74,    75,  115 

Franchise    Bus    Carriers    71 

Gross    Receipts    Tax    76 

Hitchhikers     206 

License     Fund     49 

License    Plates    208 

Lighting    Equipment ;     Bicycles ;    Trailers ;    Wagons     185 

Mufflers ;  Use  of   71,  249 

Muffler    Regulations    115 

Municipalities ;    Fire    Protection    183 

Notice ;    Service   of ;    Suspension    of    Driver's    License    73 

Offenses ;    Suspended    Sentence ;    Conditions    249 

Overloading : 

Driver    Guilty    of    Misdemeanor    114 

Jurisdiction    of    Justice    of    the    Peace    155 

License     134 

Penalties      73 

Secondary    Road ;    Liability    for    Penalty     238 

Waiver    of    Penalty     77 

3-Axle   Vehicle    248 

Operation    under   Influence    of    Liquor    228 

Passing  Funeral   Procession    230 

Permitting    Unlicensed    Person    to    Drive    75 

Private   Use   of    Public    Vehicle    143 

Red    Lights    72 

Registration  ;    Licensing ;    Foreign    Vehicle ;    Transportation    of    property    174 

Registration ;    Permanent    Plates  ;    Fire    Department    155 

Review    of    Revocation    of    Licenses    72 

Revoking   license   of   person    vifho   has    never    been    licensed    72 

Revocation   of   driver's   license   for   Drunken    Driving   in    another    State    220 

School  Buses  ;  Renting   71 

Signal    Devices    132 

Speed ;    Jeeps ;    Trucks     183 

Speeding ;   Jurisdiction   of   Justice   of   the   Peace    166 

Special    Equipment ;    Woodsaw    ....    223 

Stop    Signs     215 

Suspension   of   Driver's   License    74,    75,    76 

Suspension   of    Driver's   License ;    Appeal    from    Conviction    230 

Taxation ;   Fleets   of   Five ;    Accessories    238 

Transfer    of   Title    246 

Unsatisfied  Judgment: 

Erroneous  Name  of   Operator    78 

Judgment    Based    on    Contract     78 

Jurisdiction ;    Justice    of    the    Peace    239 

Volunteer    Firemen ;    Red    Lights     205 

Windshield    Stickers ;    Civic    Clubs     194 

Motor    Vehicles — Department    of :    Opinions    to     71 

Municipal   Corporations : 

Abandoned    Streets     32 

A.B.C.    Funds    113 

Appointment   of    Commissioner    of    Police,    Water,    Sevcer,    etc 144 

Appropriation ;   Recreation    172 

Assessment   for   Removal    of    Trash    126 

Assessments ;    Railway    Abutting    Property     145 

Authority  to  Close  Streets    1,59 

Authority    to    Lease    176 

Borrowing    Funds     116 

Building   Code ;    Contractors'    Bonds    152 

Building    Code ;    Fire   Restriction ;    Alteration    of    Building    191 

Building   Inspection    Fees    225 

Building    Permits ;    State    Contracts     199 

Building   Regulations    117 

Charter ;    General    Statutes  ^. 236 

Citation    Ticket ;    Costs    178 

City  Manager ;   Compensation    136 

Compensation  of  Mayor  and  Aldermen  ;  Ordinances  ;  Pool  Rooms    151 

Contracts ;    Advertising ;    Number    of    Bids     176 

Contract   to   Purchase   Water   and   Sewer   System ;    Installation    227 

Contracts   with   State   A.B.C.    Board 147 

Contribution   to   Pay   Deputy    Sheriff   assigned   within   Limits    164 

Control   of   Parking    Places    115 

Dogs  ;    Police    Power    • 175 

Electric    Current ;    Rates    for   Distribution    143 

Eminent    Domain ;    Damages     199 

Expenditure   for   City-County   Board   of   Health    224 

Extension   of    Corporate   Limits    224 
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Extension   of  Limits : 

Advertisement ;   Sewage    214 

Elections 171 

Property     Subject    to    Tax     175 

Fees ;    Sewer    and    Water    166 

Garbage    Disposal ;    Nuisance     127 

Inspection    of    Weights    and    Measures     154 

Insurance ;    Mutual    133 

Insurance ;   Property   and   Damage ;   Taxicabs    168 

Leave   of    Absence    for    Officers    222 

License    for    Solicitation    of    Dry-Cleaning     231 

License   Tax  ;    Peddlers    216 

License   Tax ;    Taxicabs    209 

Mayor   and   Alderman  ;    Compensation    131 

Mayor    acting    as    Police    Commissioner ;    Deputy    Sheriff    149 

Mayor ;    City    Manager    Form    of    Government    171 

Meetings ;    Quorum  ;    Regular,    Special     178 

Meetings    of    Board     160 

Motor    Vehicles ;    Fire    Protection     183 

Municipal    Finance    Act    180 

Necessary   Expenses ;   Negro    Community    Center    145 

Necessary    Expenses  ;    Swimming    Pools     114 

Nuisance ;   Garbage   Disposal    119 

Officers : 

Holding    Over    122 

Leave    of    Absence ;    Filling    Vacancies    133 

Qualifications      140 

Ordinances : 

Fees    for    Bondsmen     157 

Peddlers     173 

Pool     Rooms ;     Billiard     Rooms     246 

Railroad   Property    203 

Signs    and    Billboards     212 

Taxicabs : 

Permits ;  Fees    152 

Regulation    by    Ordinance     148 

Speeding      143 

Water     and     Sewage     138 

Police   Power;   Arrest  outside   limits   without  warrant;   Fees    214 

Police    Power ;    Beyond    City    Limits     163 

Poll    Tax ;    Limitations    157 

Powell   Bill    (see   "Powell   Bill"   in   index) 

Property    Hauling ;    Farm    Products ;    Contract    Carrier ;    Private    Vehicle    197 

Public    Libraries  ;    Tax    Funds     153,   168 

Purchase  or  Lease  Subject  to  Mortgage    196 

Reduction    of    Limits     201 

Refusal    to    Issue    Barber    Shop    License    231 

Regulation     of     Traffic     217 

Removal    of    Graves     156 

Retirement   Benefits    for   Employees    115 

Retirement    System  ;    Appropriation    for    County    Jail    Maintenance    150 

Salaries    of    Employees ;    Gratuities     176 

Sale   of    Property ;    Schools ;    Contract   of    Indemnification    36 

Sale    of    Property    without    advertisement    231 

Schools ;    Liability    in    Tort    171 

Sewage     Plants     67 

Sewage ;     Water ;     Connections     191 

Taxicabs ;   Financial   Responsibility    246 

Unlawful    to    Possess    Federal    Wager    Stamp     223 

Use   of    Surplus    Funds    120 

Veterans'    Recreation  ;    Appropriation     239 

Wage    and    Hour    Law ;    Employees    237 

Water   and   Sewer ;   Duty   to   Furnish   Facilities    153,  168 

Water ;   Nonresident   Consumer ;    Rates    208 

Water   Rates    125 

N 

Name ;    Changing    131 

National    Guard ;   Leaves   of   Absence    81 

Newspapers ;    Legal    Advertisement ;    Requirements     169 

North   Carolina  Building   Code ;   Authority   to   make  Changes    29 

North    Carolina    College    at    Durham;    Opinions    to     79 

North    Carolina    College   at    Durham  ;    Out-of-State   Aid    79 

North   Carolina    State    Ports    Authority ;    Publication    of   Financial    Statement    117 

North   Carolina   State  Ports  Authority ;   Subject  to   Workmen's   Compensaion  Act   64 
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Notaries   Public : 

Acknowledgments  ;    Justice    of    the    Peace    243 

Age    Qualification     133 

Jurisdiction     229 

Oath    158 

Powers ;    Duties     172 

O 

Oaths :    Administration    by    Notaries    Public     117 

Office  Holding    (see   "Double  Office  Holding") 
Old  Ape  Assistance: 

Estate  of  Recipient ;   No  administrator   or  Executor  ;   Duty   of   County  Attorney    ....  190 
Lien  : 

Attorney's     Fees      236 

Claims ;    Beneficiaries    213 

Life    Estate    170 

Oysters :    Privately    Owned    Beds    66 


Paroles :   Reprieves,   Commutations   and   Pardons    79 

Paroles — Commissioner   of :    Opinions   to    79 

Personal    Property  ;    Finding    Lost    Money    63 

Personnel   Act : 

Annual    Increments    80 

Annual    Leave ;   Computation    of   length   of ;   Compensation    42 

Annual  Leave  ;  Payment  of  Value  of  Unused  Leave  to  Estate  of  Deceased  Employee     80 

Coverage     of     Utilities     Commission     Clerk      118 

Deduction    from    Funds    due    Employees     81 

Exemption    from     80 

Intermediate    Salary    Step     154 

Salary    Range    81 

Sick    Leave   for    State    Employees    32 

Personnel    Council :    Authority     81 

Personnel   Department :   Opinions  to    80 

Personnel :  Attorney  General's  Staff   17 

Physical     Therapy :     Regulation  ;     Registration  ;     Reciprocity     192 

Physicians   and   Surgeons :    Prescriptions   of   Doctors   not   Licensed  in   N.   C 118 

Plumbing    and   Heating    Contractors — Board    of    Examiners :    Opinions    to    82 

Policemen :    Salaries    and   Fees    230 

Port    Commissions :    Use   of    A. B.C.    Funds    248 

Powell  Bill: 

Anticipation    of    Funds  ;    Maintenance    Equipment    160 

Application   of   Funds    for    Measuring    Streets    216 

Borrowing    in   Anticipation  ;    Spending   two   years'    proceeds    in    one    190 

Construction    of    Walkway    at    Highway     Underpass     222 

Construction    of   Curbs,    Gutters    and    Sewers    217 

Maintenance   of   Highways    242 

Purchase    of    Machines  ;   Maintenance   of    Streets    210 

Street   Lighting    System    , 207 

Prisoners : 

Costs ;   Liability  of   Cities    130 

Expenses  ;    Counties     161 

Fees ;    Counties    247 

Medical   Treatment ;    Counties    211 

Probate   and   Registration  :    Acknowledgments    146 

Probation : 

Extradition    of    Probationers    82 

Interstate    Compact     82 

Probation   Commissioner :    Opinions   to    82 

Public   Contracts    (see   "Contracts") 
Public  Health: 

Authority    of    Board    to    Acquire    Federal    Property     59 

Constitutional    Law ;    Salaries    and   Fees    59 

County    and    Municipal    Boards     58 

Crippled     Children     60 

Hospitals  ;   Records    61 

Infected   Dogs    57 

Inspection  ;    Sanitary    Ratings     139 

Joint    County-City    Departments     150 

Nuisances   in   Seaport  Towns    59 

Ordinances    of    Local    Board ;    Publication    205 

Ordinance    Presumed   Constitutional    217 

Personnel ;    Merit    System ;    State    Stream    Sanitation    Committee     60 
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Pregnant   Women  ;    Blood   Tests    for    Syphilis    151 

Regulation    of    Poultry    Plants ;    State    Board    140 

Reportable    Diseases ;    Tuberculoses 118 

Sanitary  Districts : 

Authority    to    permit    discharge   of    industrial    waste    58 

Dissolution    of   District   by    Special    Act ;    Constitutional    Law    58 

In   General    146 

Stream    Sanitation    Committee ;    Authority    of     59 

Stream    Sanitation    Committee ;    Water    Classification  ;    Voluntary    Projects    61 

Tax    for    Water    Analysis    113 

Tuberculosis  ;    Child    14    years    old    59 

Tuberculosis ;    Examination    of    Prisoner    186 

Venereal     Disease     59 

Vital   Statistics  : 

Birth   Certificate   of   Child   Adopted   in   Foreign    State    57 

Illegitimates      60 

Marriage    Licenses     61 

Water   and  Sewage ;  Compelling  connections  with  City   System    181 

Water   Supply ;    Private ;    Inspection    61 

Watershed ;    Location    of    Cemetery    on    68 

Public   Officers :    Contracting   with   Themselves    129 

Public    Officers ;    Voting ;    Proxy     152 

Public  Records    (see  "Records") 

Public   Welfare: 

Admission  to  Caswell  Training  School    87 

Admission   to   Stonewall   Jackson    Training    School    87 

Definition    of    "Natural    Parents"     233 

False    Representation     175 

General    Assistance    83 

Legal    Settlement    of    Child    85 

Licensed   Boarding  Houses    86 

Old   Age  Assistance ;   Aid   to   Dependent   Children  ;   Benefits   received 

under  False   Representation    175 

Old    Age    Assistance ;    Liens ;    Docketing    Fees    219 

Participation    of    Medical    Care    Commission     84 

State  Aid  and   Obligations    84 

Teachers'    and   State   Employees'    Retirement    System ;   Contributions   to    83 

Purchase  and   Contract — Division   of : 

Board   of   Award    88 

Opinions   to    87 

Surplus    Property   of  Federal   Government ;   Authority   to   negotiate   for    88 

Pyrotechnics ;    Ch.    210,    S.    L.    1947    187 

Pyrotechnics ;    Cap    Pistols ;    Caps    138 

K 

Real   Property : 

Adjoining    LandovsTiers     49 

Tenants    in    Common  ;    Execution ;    Homestead    142 

Records : 

Public ;    Destruction     130 

Public  ;   Photostatic   Copies    82 

Register  of  Deeds : 

Illegible    Instruments  ;    Registration     180 

Marriage   Licenses ;    Change  of   Name    126 

Marriage    Licenses ;    Recording    113 

Military    Discharges  ;     Registration     129 

Partnership   Agreement    134 

Recording  Affidavits    202 

Recording   Marriage   Certificate   of   Foieign   Country    232 

Vacancy  Appointment ;   Term    202 

Retirement   Fund :    Law   Enforcement   Officers    31 

Retirement   System : 

Absence  of  Member  on  Leave    90 

Authority   to    Cover    Utilities    Commission    92 

Coverage  of   State  and  Municipal  Employees  under  Federal  Social  Security  Act   ....  91 

Coverage  under  Federal   Law    90 

Credit    for    Military    Service    91 

Eligibility    for    Membership    125 

Eligibility    for    Retirement     132 

Employee  on    Loan    89 

Farm   and  Home   Demonstration   Agents  ;   Counties  ;   Contribution    240 

Former  Teachers  ;  Attained  Age  in   Order  to  be  Eligible   89 

Guides  Hired  by  Commission  for  Blind    •. 92 

Incompetents ;    Disability     204 

Operation   of    90 

Opinions   to    89 
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Optional    Benefits     90 

Participation    by    State,    County   and    City    Employees    121 

Payment    during    month    of    Retired    Member's    Death    91 

Pension   Fund ;   Terminal   Leave ;    Police    247 

Prior    Service     ^^2 

Retired    Member    Serving    as    Coroner    of    County    91 

Substitute    Teacher  ;     Prior    Service     °" 

Revenue   Commisioner :    Opinions   to    9- 

S 
Schools : 

Acquisition   of   Sites    35 

Admission    of    Pupils  ;    Racial    Qualifications     216 

Age  of   Enrollment    157 

Appropriations    for   Free   Lunches    177 

Attendance ;    Married    Persons     20'1 

Attendance  ;    Proper   District    167 

Board  of  Education  :   Audit    144 

Bond   Issue:    Allocation    of    Funds;    Changes    Pei-missible    34,   159,   166 

Budget :    Salaries    of    Vocational    Teachers     37 

Building   Sites    33 

Schools  : 

Buses  ;    Liability    Insurance     127 

Commercial     Edvication 33 

Committeemen  ;    Qualification    a^    to    Domicile     2^'' 

Compensation    to    Injured    Children     50 

Consolidation  ;    Effect   on    Supplemental    Tax     23? 

Construction    of    Building    for    Use   of   Two   Counties    37 

Contracts  ;    Letting  ;     Supervising     128 

Control    and    Use    of    Schoolhouses     121 

Conveyance   from    County   Home   to    Board   of    Education     179 

County    Board ;    Election    of    Teachers     2"'^ 

Earnings   from    Lunch    Rooms 35 

Election    for    Abolition    of    Snecia!    School    Tax    216 

Election    of    Vocational    Agricultural    Teacher    233 

Eligibility    for    Admission  :    A  ge    173 

Eligibility    as    Student ;    Marriage     165 

Enlargement    of    District  :    Flection  ;    Teacher    Supplement     LSI 

Erection    of    Building ;     Approval     15^ 

Exclusion    of    Child    for    Mental    Incapacity     ?''4 

Expenditure    of    Funds    for    Extra    Teachers     150 

Extension   of    Boundaries   of   City   Administrative    Unit    50 

Extra    Teacher  :    Appropriation     240 

Fines   and   Forfeitures  : 

Compromise    of    Judgments     1 SR 

Mayor's    Court     203 

Officers   Retirement   Fund    Ifi7 

Interscholastic    Sports    Program    53 

Local   Committee :    Membership    Increase    165 

Local    Supplement  ;    Election  ;    Commissioners     212 

Municipal     School     Board  :     Liability     in     Tort     171 

Negroes    attending    Indian    Schools  :    Committee   to    determine   eligibility    192 

Obligee  on   Bond  for  Local   Funds    200 

Paving    Abutting    Streets     234 

Primary    Elections  :    Board    Members  :    Nominations     236 

Private   Kindergartens    36 

Property : 

Reverter   Clause ;    Sale    183 

Transfer   of    210 

Transfer  from   County  Unit  to   City   Unit    145 

Purchase  of  Equipment    196 

Repeal   of    Previous    Statutes    51,  52 

Requirements    of    High    School    Graduation     135 

Right   to   Operate   with   Teachers    Provided   at   County   Expense    37 

Rules ;  Detention   Halls    186 

Sale    of    Abandoned    Property     197 

Sale  of  School   Bus    51 

Sale   of    School    Property    34 

Site   Owned    by   Two    Counties  :    Expenditures    170 

State    Board ;    Interscholastic    Sports     237 

Students  ;   Transfer   from    one   administrative   unit   to   another    205 

Supplemental  Taxes  ;  Levy   156 

Teacher  Contract    51 

Teacher   Contracts  ;    Leave  of   Absence ;    Surplus   Teacher    142 

Teachers ;   Notification   of   Rejection  :    Janitors    228 

Teachers  ;    Reelection    though    already    under    Contract    , , , .    12§ 
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Teachers    and    Principals  ;    Notification    of    Rejection    121 

Teachers'    Salaries ;    County    Funds     244 

Truancy    Law     33 

Trustees    of    City    Administrative    Unit;    Appointment;    Vacancies    126 

Use   of    Property   for   non-school   purposes    174,  225 

Use    of    Signature    Machine 50 

Vacancy  on   Board  of   Education    36 

Vocational    Teachers  ;    Salaries  ;    Budget    250 

Vouchers  ;    Signature     32 

Secretary    of    State :    Opinions    to     30 

Sheriffs :    Collection    of    Bad    Checks  ;    Court    Costs    164 

State  Auditor :    Opinions   to    31 

State   Board  of   Alcoholic   Control : 

Opinions    to    43 

Revocation    of   License    44 

Rules   and   Regulations    43 

State  Board  of   Cosmetic   Art: 

Authority    to    Employ    Counsel     50 

Opinions     to     50 

State   Board  of   Education : 

Allocation    of    Architects'    Fees     34 

Membership    of    Board    29 

Opinions    to    50 

Right    to    Deduct    Checks    for    Group    Life    Insurance    51 

State  Board  of  Elections :  Opinions  to    53 

State    Board   of   Health :    Opinions    to    57 

State    Board    of    Medical    Examiners :    Opinions    to    69 

State    Board    of    Pharmacy :    Minutes  ;    Records     156 

State   Board   of    Public    Welfare: 

Employment    of    Near    Relatives     152 

Opinions    to    83 

State    Buildings :    Monument    to    Living    Persons     152 

State  Bureau   of   Investigation : 

Opinions    to    64 

Report    to    Attorney    General     251-263 

State    College :    Print    Shop     97 

State   Commission   for  the   Blind : 

Opinions    to    47 

Persons    Entitled    to    Aid    , 48 

Professional    Advisory    Commission     48 

Regulations     47 

State    Departments :    Rules    and    Regulations     65 

State    Highway    and    Public    Works    Commission :    Opinions    to    62 

State    Hospitals    and    Institutions :    Opinions    to     63 

State    Institutions :    Injuries    to    Students  ;    Liability     181 

State   Property ;   Lease  of    65 

State  Property  Fire  Insurance  Fund :    Payment  of  Loss  of   Buildings 

which    will    not    be    Rebuilt    29 

State    Superintendent    of    Public    Instruction :    Opinions   to    32 

State  Treasurer : 

Investments       32 

Opinions    to    31 

Streets :     Paving    Abutting    Schools     234 

Sunday    Laws :    Confinement   of   Mentally    Disordered ;    Issuance   of    Order    147 

T 
Taxation  : 

Ad  Valorem : 

Apartments    owned    by    College     176 

Assessment     of     Petroleum     Products     129 

Automobile ;    Nonresident    Student     190 

Back   Taxes    134 

Bank   Stock ;    Deduction    of   Locally    Listed   Property    117 

Church    Property ;    Delinquent   Taxes    182 

Exemption : 

Business   Property    228 

Imported    Goods    172 

Parochial    Schools     130 

Farm    Produce     209 

Federal    Housing ;    Personalty    205 

Garnishment : 

Collection     167 

Date      182 

Right  of  Cities    215 

House    on    City    Line    212 

Lien ;    Release     122 
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Partnership   Property    202 

Payment    135 

Personal    Property  : 

After-acquired :     Statute    of     Limitations     193 

Corporate     Property  ;     Mistaken     evaluation      246 

Exemptions     194 

Lien   against   Realty    135,  166 

Listing ;    Use   in    connection    with    Business    221 

Listing   on   January    1    and   sold  prior   to   July    1    226 

Situs  ;    Boats    134 

Situs  :   Bulldozers    163 

Situs ;    Motor    Trucks    226 

Situs  ;    Music    Machines    134 

Property    Purchased    from    Nontaxable    Owner    227 

Property    Purchased   on    Installment    Plan    219 

Realty  ;    Lien  ;    Condemnation     195 

Reassessment ;     Unjust     assessment     182 

Reassessment   and   Revaluation    119 

Refund  ;    Limitations     123 

Situs   of    Property  ;    Military    Personnel    143 

Tax    Collector ;    Release   of    Bondsman    231 

Tax    Information  ;    Building     Permits     238 

Veteran's    Automobile  ;    Government    Gift    Automobile     196 

Amortization    of    Bond    Premiums     108 

Bad    Checks    97 

Beverages  ;    License ;    Distribution    of    Taxes     178 

Counties : 

Anticipation    Notes    139 

Refund    of    Interest    Illegally    Collected     141 

Dog    Tax: 

Apportionment  ;    Rabies    .• 168 

Use    of    Proceeds    226 

Excise    Tax  :    Wine    and    Beer    104 

Federal    Excise:    Deed   from    Municipal    Corporation    to    State   Agency    126 

Federal   Tax   on    Ores    66 

Franchise : 

Dissolution    of    Corporation     225 

Indebtedness    to    Parent    Corporation     102 

Gasoline : 

Casualty    Loss    by    Distributor    paying    on    Receipts    Basis     94 

Regional    Housing    Authority     95 

Tare    Allowance     102 

Gift  Taxes: 

1947    Amendment    providing    for    Pyramiding    Gifts    for    computing    Taxes    95 

Income   Tax  : 

Agricultural     Cooperatives  ;     Exemptions      104 

Amounts     Paid    for    Restrictive    Covenants     110 

Assessments      96 

Capital    Gain    99 

Claim    Against    Decedent's    Estate     101 

Commutation    Expense    165 

Computation     105 

Contribution   to   Schools    207 

Cooperative  Patronage  Dividends    97 

Deductions  : 

Contributions    107,  131 

Interest  and  Legal   Fees    95 

Losses  ;    Change   of   Fiscal   Year    237 

Necessary    Expenses    98 

Social    Security    104 

Erroneous    Reporting     99 

Fiduciaries    208 

Foreign   Trust    9S 

Gross  ;    Subsistence     105 

Head   of   Household    93 

Housing    Authorities  ;     Bonds     155 

Includability    of    Damages    Received    95 

Interstate    Bus    Company     105 

Medical   Expenses  ;   Dependents    105 

Members    of    Armed   Forces    93 

Taxation 

Income   Tax    (Continued) 

Nonresident  ;    Salary   for    Teaching    in    North    Carolina    229 

Partnership     96 

Payment    to    Corporate    Officer's    Widow  ;    Deductions     107 

Personal   Exemption  ;   Head   of  House    187 

Retirement    Pay    209 
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Retirement   of    Coast   Guard    Officer    101 

Subpoenas     103 

Trusts    and    Trustees     94 

Trusts ;   Nonresident's    Income    from    North    Carolina :    Real    Property    107 

Who    Must    File    207 

Inheritance   Tax  : 

Deductions     93 

Doctrine    of    Election    108 

Entirety     92 

Gifts;    U.    S.    Savings    Bonds     211 

Joint   Deposits ;    Building    and    Loan    Stocks    210 

Jointly    Held   Shares   of    Building   and    Loan    190 

Transfers    in    Contemplation    of    Death     106 

Validity   of    Deed    109 

War   Bonds  ;    War   Bonds  ;    Purchase  of   Bonds   by    One   Payable   on 

Death    to    Another     199 

When    One   Tenant    by    the   Entirety    Murders    the    Other    108 

Intangibles   Tax : 

Accounts    Receivable : 

Refunds  Due  of  Federal   Taxes,   etc 93 

Sales    Taxes    Owed    by    Merchants    on    December    31     95 

Salaries    Accrued,    etc 155 

Bank    Deposits ;    Domestic    Insurance    Companies    97 

Distribution     101 

Housing    Authorities ;    Bonds     155 

Trusts ;    Resident    Beneficiary  ;    Foreign    Trustee    158 

Justices   of    the    Peace ;    Collection    Agencies    159 

License   Tax : 

Cafes     238 

Chain    Stores : 

Counties  May  not   Levy  Tax    245 

Distributing    Warehouses     98 

Furniture   Warehouse    194 

Owrner    of    Maojrity    Interest    in     Corporation     104 

Dances ;    Athletic   Contests    163 

Filling    Stations    238 

Grocery   Stores    238 

Issued  Under   Sec.    10514   Not  State-wide    97 

Laundry    and   Dry    Cleaning  ;    City    Limits    237 

Marketing   Association    100 

Nets   and   Boats    65 

,  Out-of-Town    Gas   Truck    242 

Photographers      100 

Plumbers     220 

Prison    Department    "Store-Box"     105 

Schedule   "B"  ;   Trading   Stamps    152 

Security    Dealers     109 

Theaters     57 

Tourist   Homes    and   Camps    165 

Tourist    Camps    238 

Vending    Machines  ;    Soft    Drinks     174 

Military    Personnel    Stationed    in    North    Carolina    5ti 

Municipal : 

Bus   Franchises    180 

Community    Building    241 

County ;  Wine  Dealer    160 

Drive-in    Theaters  ;    Outside    City    Limits    115,    179 

Dry    Cleaning     131 

Dry    Cleaners    and    Laundries  ;    Outside    City    Limits ;    License    237 

Peddlers   from   Another    County 245 

Peddlers  ;     Permanent     Location     189 

Poll  Tax    157 

Taxation 

Municipal    (Continued) 

Privilege   License    Taxes ;    Outside    City    Limits 135 

Privilege    License    Taxes ;    Inspection    Fees ;    Housing   Authorities  ; 

Educational    Institutions    245 

Small    Merchandising    159 

Taxes    Due    Regardless    of    Use    of    Facilities    146 

Taxes   for   Libraries    168 

Taxicabs     209 

Two   or   More   Activities    250 

Uncompleted   Sewer   Lines    244 

Payment  of   Claim   Barred  by   Statute    78 

Poll  Taxes: 

National     Guardsman  ;     Exemptions     204 

Person    Fifty   Years    Old  :    Not    Liable    for    197 
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Process ;    Commission    of    Clerks    228 

Sales  Tax: 

Assignment ;   Lien    101 

Auctioneering    Firm    219 

Building     Materials      92 

Buyer    to    Withhold    Purchase    Price     98 

Chemicals      66 

Contractors    for   Educational    Institutions    S"? 

Cost-plus-a-fixed   fee    103 

Drink  Vending  Machines   in   Post   Office    102 

Exemptions  : 

Building    Materials     107 

Contractors    for    Educational     Institutions     97 

Fleet   Owners ;   Accessories    108 

Mill    Machinery     109 

Non-governmental     Agencies     107 

Sales    of    Medicines    to    Veterinarians     104 

Food    and    Drugs  :    Ice    Cream  :    Milk     189 

Gasoline :     Computation      106 

Hotels   and   Boarding  Houses    229 

Taxation 

Sales   Tax    (Continued) 

Indian    Reservation     109 

Materials    Used    in    Installing   Humidifying   Equipment    97 

Medicines     94 

Motor  Vehicles    158 

Motor    Vehicles  ;    Fleets  ;    Accessories     238 

Nonresident    Manufacturer  :    Resident    Dealer     108 

Passing   on    to    Purchaser    185 

Private   Vendor   at   Fort    Bragg   Reservation    99 

Rentals  :   Frame   Forms    249 

Rentals  ;   Radio   Transcriptions    99 

Repairs     and    Upholstery     95 

Single   Article    100 

Transferee's    Liability     102 

University   of   North    Carolina  :    Sales   to   Carolina    Inn    57 

Used   Cars     99 

Vending    Machines     98 

Sales    and   Use   Tax : 

Microfilms      106 

Sales   by   Nonresident    Company   to    Buyers   in   this    State    106 

Sales  of  Machinery  ;   Rentals    93 

Sales    to    Contractors  ;    Nonprofit    Hospital    Construction     97 

Transportation    Charges     101 

Special ;   Construction    of   Courthouses   and   Jails    67 

Taxicabs :    Financial   Responsibility    246 

Teachers :   Entitled  to    Increment   for   Service   in    Armed   Forces    37 

Teachers    Colleges :    Opinions    to     110 

Teachers'    and    State    Employees'    Retirement    System:     (See    "Retirement    System") 

County    Contribution    to     240 

Opinions    to    89 

Torts :    Claims    Against    State    Departments,    Institutions    and    Agencies     21 

Trademarks :   Refusal  of  Registration    30 

Trust    Investments :    Guardians  ;    Building   and    Loan    Stock    114 

U 

Uniforna  Reciprocal  Enforcement  of   Support   Act : 

Agreements ;    Support    of    Dependents :    Clerk    167 

Definition    of    term    "Court"    1SS 

Duties  of  Responding  State    233 

Support ;    Procedure    235 

Utilities   Commission :    Opinions   to    110 


Vehicles :   Publicly   Owned 29 

Veterans : 

Discharge ;    Registration    of ;    Personal    presentation    for     127 

Educational    Benefits     116 

Korean  ;    Legislation    200 

Recreation  ;     Municipal     Appropriation     239 

Scholarships      Ill 

Taxation   of   Automobile ;   Government   Gift   Automobile    196 

Vital    Statistics  ;   Register   of   Deeds  ;   N.    C.    Veterans   Commission    240 

Veterans    Commission  :     Opinions    to     Ill 
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W 

Weapons :    Permits     222 

Wildlife   Resources    Commission  : 

Birds    and   Animals    Committing   Depredations    Ill 

Fishing     Laws     112 

Game   Wardens  ;    Right   to    Trespass    140 

Opinions   to Ill 

Rules    and    Regulations     112 

Wills :    Disinheriting    Heirs    or    Distributees     114 

Witnesses :     Mileage     246 

Workmen's   Compensation  : 

Coverage      42 

Employees  of  State  Hospital    63 

Injury    going    to    and    from    Work     64 

Retirement    Benefits     52 

Volunteer    Firemen    221 

Wrongful    Death : 

Proceeds    from    Action  ;    Distribution     130 

Time     for     determining     next-of-kin      134 

Zoning    Ordinances ;    Counties    113 
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